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United States Court of Appeals for the 
District of Columbia 


a. District Court of the United States for the 

District of Columbia. 

No. 89549 At Law 

United States of America Ex Rel Arlington & Fairfax 
Auto Railroad Company, a corporation, 

V. 

Riley E. Elgen, Richmond B. Keech and Daniel I. Sul¬ 
tan, Members of the Public Utilities Commission of 
the District of Columbia. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Filed November 11, 1937 

In the District Court of the United States for the District of 

Columbia. 

Holding a Circuit Court 
No. 89549 

United States of America Ex Rel Arlington & Fairfax 
Auto Railiioad Company, a corporation, 1006 No. Glebe 
Road, Arlington, Va. 

V. 

Riley E. Elgen, Richmond B. Keech and Daniel I. Sul¬ 
tan, Members of the Public Utilities Commission of 
the District of Columbia. 

Petition for Writ of Mandamus 

The relator, Arlington & Fairfax Auto Railroad Com¬ 
pany, a corporation, respectfully represents and shows unto 
this Honorable Court as follows: 
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1. The relator is a railroad corporation organized and 
existing under and pursuant to the laws of the State of 
Virginia, applicable to railroad corporations. 

2. The respondents, Riley E. Bllgen, Richmond B. Keech 
and Daniel I. Sultan, are members of the Public Utilities 
Commission of the District of Columbia, and are sued as 
such. 

3 . For a period of more than forty years past the relator 
and its predecessors have been in continuous operation as 
common carriers by rail in interstate commerce, transport¬ 
ing passengers and United States mail from points within 
the State of Virginia between the town of Fairfax, Virginia 
and running thence through Fairfax and Arlington Coun¬ 
ties, Virginia, to a point at or approximately at the boun¬ 
dary line between the State of Virginia and the Dis- 

2 trict of Columbia, which point is now immediately 
abutting the Virginia end of the Key Bridge across 
the Potomac River. Said passengers and United States 
mail are in many instances destined for through transporta¬ 
tion in a continuous stream of commerce from points in the 
State of Virginia to points in the District of Columbia or 
elsewhere without the State of Virginia, and from the Dis¬ 
trict of Columbia or elsewhere to j)oiiits within the State of 
Virginia. The relator sells to many of such passengers 
through tickets from points on its line in the State of Vir¬ 
ginia to points outside that state and accepts from such 
passengers through tickets which they may have purchased 
outside the State of Virginia to points on the line of relator 
within the State of Virginia. 

4. The relator is now lawfully operating as a railroad 
engaged in interstate commerce under Part I of the Act 
of Congress of February 4, 1887, with amendments thereto, 
commonly known as the Interstate Commerce Act, and is 
required by the Interstate Commerce Commission to file 
and does file with the Interstate Commerce Commission 
regular reports under said Part I of the Interstate Com¬ 
merce Act, and is lawfully subject to and has complied with 
and does comply with all the provisions of said Part I of 
the Interstate Commerce Act applicable to relator. For 
many years, to-wit, for more than ten years past, the Inter¬ 
state Commerce Commission has exercised jurisdiction over 
the relator and its predecessors as a railroad under Part I 
of the Interstate Commerce Act. 
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5. Pursuant to its lawful right as a railroad carrier en¬ 
gaged in interstate commerce, the relator, on September 23, 
1937, proposed to operate, by means of “auto-railer” 
vehicles, a terminal service in the nature of a “pick up” 

and “delivery” service for passengers originating in 

3 the District of Columbia and destined for points on 
the relator’s railroad in the State of Virginia, and a 

like service for passengers originating in Virginia, destined 
for points in the District of Columbia. The relator did not 
and does not propose to carry on any intrastate business 
within the District of Columbia, and did not propose and 
does not pro 2 )ose to extend its line of railroad in connection 
with said operation by the construction of any new or addi¬ 
tional lines of tracks, rails, bridges, car floats, lighters or 
ferries, or otherwise. 

6. The relator is and has been advised by counsel and 
therefore avers that the additional service which it proposed 
and proposes to render, coining into the District of Colum¬ 
bia is not an “extension of its line of railroad” within the 
meaning of Part I of the Interstate Commerce Act, and that 
no certificate of public convenience and necessity from the 
Interstate Commerce Commission or other permission or 
authority from it or from any other public body is required 
as a condition precedent to relator’s right to engage in such 
proposed extension of service, 

7. On September 23, 1937, the relator filed with the 
res})ondents, constituting the Public Utilities Commission 
of the District of Columbia, an application requesting said 
respondents, constituting the Public Utilities Commission of 
the District of Columbia, to consider and approve a route 
within the District of Columbia over which the relator might 
operate said auto-railer “pick up” and “delivery” service. 
A copy of said application is hereto annexed, marked Ex¬ 
hibit “A” and is prayed to be read and taken as a part of 
this petition. Said application was made pursuant to the 
act of Congress of February 27, 1931, which vested in the 
Public Utilities Commission of the District of Columbia 
authority to route “all common carriers by vehicles which 

enter, operate in or leave the District of Columbia,” 

4 subject to the approval of a joint board comprised of 
that Commission and the Commissioners of the Dis¬ 
trict of Columbia. 
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8. On November 5, 1937, the respondents, acting as mem¬ 
bers of the Public Utilities Commission of the District of 
Columbia, entered their order No. 1635 wherein the respon¬ 
dents declined to consider the application of the relator “un¬ 
til the petitioner (your relator)*be granted authority to en¬ 
gage in interstate commerce within the District of Colum¬ 
bia, or determination be made by competent authority that 
no such permit is necessary”. A copy of said order of the 
respondents is annexed hereto, marked Exhibit “B”, and 
is prayed to be read and taken as a part of this petition. 

9. The relator is advised by counsel and therefore avers 
that it is not necessarv for the relator to be s>:ranted anv 
authority from the Interstate Commerce Commission or 
otherwise as a condition precedent to its engaging in inter¬ 
state commerce within the District of Columbia in the man¬ 
ner hereinabove set forth, and that it was and is the minis¬ 
terial duty of the respondents, as members of the Public 
Utilities Commission of the District of Columbia, forthwith 
to consider the application of the relator for a route within 
the District of Columbia for relator’s “pick up” and “de¬ 
livery” service, as aforesaid, which said res])ondcnts have 
wrongfully refused to do; and notwithstanding the rights 
vested in the relator by the facts hereinabove set forth, the 
relator is unable to enforce the same and is without any 
remedy at law or in equity, save that which it now seeks 
in this Honorable Court. 

WHEREFORE THE PREMISES CONSIDERED the 
relator, Arlington & Fairfax Auto Railroad Company, a 
corporation, prays that a writ of mandamus may issue out 
of this Honorable Court addressed to the respondents Riley 
E. Eigen, Richmond B. Keech and Daniel I. Sultan, 

5 members of the Public Utilities Commission of the 
District of Columbia, commanding them; (1) To as¬ 
sume immediate jurisdiction over and consider the applica¬ 
tion of the relator for the designation of a route for its pro¬ 
posed terminal “pick up” and “delivery” service within 
the District of Columbia; and (2) to designate a route with¬ 
in the District of Columbia for said operations. 
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And the relator also i)rays that it may have such other 
and further relief as the nature of the case may require 
and to the court may seem meet and proper. 

ARLINGTON & FAIRFAX AUTO RAILROAD 
COMPANY 

By EDMUND D. CAMPBELL 
Vice President 

District of Columbia, 6’**; 

I, Edmund D. Campbell, do solemnly swear that I am 
Vice-President of the relator Arlington & Fairfax Auto 
Railroad Company; that I have read the foregoing and 
annexed petition W me subscribed and know the contents 
thereof; and that the matters and things therein stated are 
true to the best of my knowledge, information and belief, 

EDMUND D. CAMPBELL 

Subscribed and sworn to before me this 10th day of 
November, 1937. 

GERTRUDE ELLIS 

(Notarial Seal) Notary Public, D. C. 

DOUGLAS, OBEAR, MORGAN & CAMPBELL, 

By EDMUND D. CAMPBELL 
Attorneys for relator 

6 Exhibit ‘‘A’’ 

Before the 

PUBLIC UTILITIES COMMISSION 
of the 

DISTRICT OF COLUMBIA 
Apjilication of ■ 

ARLINGTON & FAIRFAX AUTO RAILROAD COM¬ 
PANY 


The Arlington & Fairfax Auto Railroad Company hereby 
respectfully requests the Commission to approve a route 
over which it proposes to operate auto-railer “pick up” and 
“delivery” service for passengers, express and mail in 
connection with its present railroad operation. The Com- 
panv proposes to operate “through” auto-railer service 
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from various points on its line in Vir.i!:inia into downtown 
AVashinpfton usin<>: passenger and bajj^gajj^e vehicles on fixed 
schedules with headways varvin*? from one half hour to ten 
minutes dependin«: upon the time of day, volume of traffic 
and the public convenience. The number of v’ehicles which 
the Company now owns is seventeen, with an option to pur¬ 
chase five additional units, all of which would be available 
for this service. It is estimated that thei’c will not be more 
than six vehicles within the District of Columbia at any 
one time. The ])assena:er vehicles have a seatin.<>: capacity 
of twenty persons and a standinji: capacity of ten persons. 
The vehicles may be inspected at the Company’s terminal 
located at 1006 North Glebe Road, Arlinjrton, Vir«:inia. 

The Company proposes to operate within the District of 
Columbia over the following route, approval of which is 
hereby requested: 

To enter Washington from Rosslyn via the Key Bridge, 
east on M Street to Pennsvlvania Avenue, easterlv on 
Pennsylvania Avenue to 25th or 26th Streets, thence 
south on one of said streets to Virginia Avenue, south- 
easterlv on Virginia Avenue to Constitution Avenue, 

7 thence east on Constitution Avenue to Pennsylvania 
Avenue and return in the reverse direction. 

The Company at present operates a railroad system out¬ 
side of the District of Columbia of approximately twenty- 
two miles in length. It operates on said system the same 
vehicles as will be used in the District of Columbia. 

The Company owns its private right of way from Key 
Bridge in Rosslyn, Virginia, to Green Valley, Virginia via 
Fort Myer and Hatfield, Virginia and from the Key Bridge, 
Rosslyn, Virginia to Fairfax, Virginia, via Clarendon, Falls 
Church, Vienna and Oakton, Virginia. 

The Company will engage only in interstate commerce 
■within the District of Columbia. The Company will operate 
a terminal service, that is, a “pick up” and “delivery” 
service for passengers, express and mail originating in the 
District of Columbia and destined for points on the Com¬ 
pany’s railroad in the State of Virginia and a like service 
for passengers, express and mail originating in Virginia, 
destined for points in the District of Columbia. No intra¬ 
state business will be carried within the District of Colum¬ 
bia. 
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The full name of the applicant is “Arlington & Fair¬ 
fax Auto Railroad Company”. Its address is 1006 North 
Glebe Road, Arlington, Virginia. 

The Arlington & Fairfax Auto Railroad Company respect¬ 
fully prays the Commission to approve this application for 
the said route within the District of Columbia. 

Respectfully submitted 

ARLINGTON & FAIRFAX AUTO RAILROAD 
COMPANY 

By /s/ F. K. LANE 
President 

DOUGLAS, OBEAR, MORGAN & CAMPBELL 
By /s/ EDMUND D. CAMPBELL 
Attorneys for Applicant 

8 Exhibit “R” 

Public Utilities Commission of the District of 

Columbia 

Order No. 1635. 

November 5, 1937. 

P. U. C. No. 3178. 

In the Matter of 

Application of the Arlington & Fairfax Auto Railroad 
Company for approval of an interstate route within the 
District of Columbia. 

By the Commission: On the 23rd day of September 1937, 
the Arlington & Fairfax Auto Railroad Company filed a 
})etition asking that this Commission fix a given routing for 
a proposed “interstate” operation into the District of Col¬ 
umbia. 

The Act of February 27, 1931, specificially vests the 
Public Utilities Commission of the District of Columbia 
with authoritv to route “all common carriers bv vehicles 
which enter, operate in, or leave the District of Columbia,” 
subject to the approval of the Joint Board, composed of 
that Commission and the Commissioners of the District of 
Columbia. 

The petition specifically states on its face that the com¬ 
pany proposes to do an interstate business. The nature 
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of the proposed interstate operation is such that it must be 
sanctioned by the Interstate Commerce Commission. It is 
deemed futile, until such authority is obtained, for this 
Commission to exercise its jurisdiction. 

The Commission, promptly upon the grantin<>: of authority 
to the applicant to engage in interstate commerce within 
the District of Columbia, or determination by competent 
authority that no authorization is required, will cause a 
public hearing to be held for the purpose of considering 
the matter of routing within the District of Columbia. 

IT IS ORDERED: That further action on the petition 
for routing within the District of Columbia be held in abey¬ 
ance until the petitioner be granted authority to 

9 engage in interstate commerce within the District of 
Columbia, or determination be made by competent 

authority that no such authorization is necessary. 

By the Commission: 

JAMES L. MARTIN, 

(Seal) Executive Secretary. 

A TRUE COPY: 

E. J. MILLIGAN 
Actg. Executive Secretary, 

(w) 

10 Rule to Show Cause 

Filed November 11,1937 

Upon consideration of the petition for writ of mandamus 
of Arlington & Fairfax Auto Railroad Company filed this 
day, it is by the Court this 11th day of November, 1937, 
ORDERED 

That the respondents Riley E. Eigen, Richmond B. Keech 
and Daniel I. Sultan, members of the Public Utilities Com¬ 
mission of the District of Columbia be and they are hereby 
directed to show cause, if any they may have, on the 29th 
dav of November, 1937 at ten o’clock a. m. whv a writ of 
mandamus should not issue against them, as prayed for in 
said petition, provided a copy of this rule be served upon 
said respondents on or before the 15th day of November, 
1937. 


DANIEL W. O’DONOGHUE 
Justice 
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November 11, 1937. Served a Copy of the above “Rule 
to show cause” on the above named, respondents Riley E. 
Eigen, Richmond B. Keech and Daniel I Sultan, members of 
the Public Utilities Commission of the District of Columbia, 
bv serving Riley E. Eigen, President of the said Commis¬ 
sion, PERSONALLY 11/11/37 

John B. Colpoys, United States Marshal in and for the 
District of Columbia, by 

HARRY C ALLEN 

Deputy U. S. Marshal. 

K 

11 Ausivcr to Petition for Writ of Mandamus and 

to Rule to Show Cause 

Filed November 27, 1937 

• *••***# 

Come now Riley E. Eigen, Richmond B. Keech and 
Daniel I. Sultan, members of the Public Utilities Commis¬ 
sion of the District of Columbia, respondents in the above 
entitled proceedings, and for answer to the Petition for 
Writ of Mandamus and the Rule to Show Cause issued 
therein, dated the 11th day of November, 1937, the respon¬ 
dents and each of them sav: 

1. They admit the allegations contained in Paragraph 1 
of the petition for writ of mandamus. 

2. They admit the allegations contained in Paragraph 
2 of the petition for writ of mandamus. 

3. The respondents admit that the relator and its pre¬ 
decessors for many years have engaged in interstate com¬ 
merce as common carriers within the State of Virginia; that 
the relator now operates in interstate commerce, between 
the points as alleged in Paragraph 3 of the said petition, 
vehicles known as “auto-railers,” capable of operation both 
on and off of rails; that the relator now operates the said 
vehicles in the State of Virginia on rails, except at its ter¬ 
minals. The respondents aver that the proposed operation 

by the relator into the District of Columbia will be 

12 wholly off of rails. The respondents deny that the 
operation of auto-railers by the relator constitutes 

it a common carrier by rail. The remaining allegations con¬ 
tained in Paragraph 3 of the said petition are denied for 
lack of knowledge or information sufficient to form a belief 
as to the truthfulness of the same. 




10 U. S. A. EX REL. ARLINGTON & FAIRFAX AUTO R. CO. VS. 


4. The res])oiidents admit that tlie relator is now engaged 
in interstate commerce under the Interstate Commerce Act 
and admit that its oijeration and tlie operations of its pre¬ 
decessors within the State of Virginia were subject to the 
Interstate Commerce Commission under Part I of the Inter¬ 
state Commerce Act, and that the relator files reports there¬ 
under with the said Commission. But the respondents deny 
that the operation of auto-railers by the relator constitutes 
it a railroad. The respondents aver that the proposed 
operation into the District of Columbia would not constitute 
the relator a railroad and that the said proposed operation 
would be subject to Part II of the Interstate Commerce 
Act (Motor Carrier Act, 1935). 

5. Answering Paragraph 5 of the said petition the re¬ 
spondents admit that the relator on September 23,1937, pro¬ 
posed to operate in intei-state commerce, by means of 
vehicles described as “auto-railers”, between points in the 
State of Virginia and the District of Columbia 

The resi)ondents deny that Ihe said proposal to operate 
into the District of Columbia was or is pursuant to the re¬ 
lator’s lawful right as a railroad carrier. The respondents 
deny particularly that the i)roi)Oscd operation into the Dis¬ 
trict of Columbia does or would constitute a “terminal 
service” either in fact or within the purview of the Inter¬ 
state Commerce Act. The respondents admit that the re¬ 
lator did not i)ropose in its apiilication for routing to cariy^ 
on any intrastate business within the District of Columbia, 
and did not propose to extend its line of railroad in con¬ 
nection with the said oi)eration by the construction of any 
new or additional lines of tracks, rails, bridges, car 
13 floats, lighters, or ferries; ])ut they deny that the re¬ 
lator did not and does not i)ropose to otherwise ex¬ 
tend its line of railroad and, on the contrary, aver, upon 
advice of counsel, that if the relator does operate a line of 
railroad and is subject to Part I of the Interstate Commerce 
Act, then the said proposal of the relator as set forth in its 
application for routing would and does constitute an ex¬ 
tension of its line of railroad within the meaning of Section 
1 (18) of the Interstate Commerce Act. 

6. The respondents deny each and every allegation con¬ 
tained in Paragraph 6 of the said petition. 

7. The respondents admit the allegations contained in 
Paragraph 7 of the said petition, including Exhibit “A” 
attached thereto and made a part thereof. 
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8. The respondents admit the allegations contained in 
Paragraph 8 of the said petition, including Exhibit “B” 
attached thereto and made a part thereof. 

9. The respondents deny all (he allegations contained in 
Paragraph 9 of the said petition. 

10. Answering generally, the respondents aver, upon ad¬ 
vice of counsel, that the issues joined herein call for con¬ 
struction and interpretation of statute laws; that from the 
facts shown, there is substantial dispute as to the relator’s 
rights under the Interstate (Commerce Act; that there is 
no legal duty imposed upon the respondents to act upon the 
relator’s application for routing within the District of Col¬ 
umbia until the relator has obtained from the Interstate 
Commerce Commission a certificate of convenience and 
necessity; that the operation described in the said petition, 
both that now being performed by the relator and that pro¬ 
posed to be performed by it, constitutes the said relator a 
common carrier bv motor vehicle within the meaning of 
Part II of the Interstate Commerce Act, and that if the 

said relator is a common carrier bv rail within the 
14 meaning of Part I of the said Act, the proposed 
operation into the District of Columbia would con¬ 
stitute an extension of its line of railroad within the mean¬ 
ing of the said Act; and, in either event, a certificate of con¬ 
venience and necessity issued by the Interstate Commerce 
Commission is rquired; and that for the foregoing reasons a 
writ of mandamus should not issue. 

WHEREFORE, the respondents and each of them having 
answered the said petition for a writ of mandamus and the 
said rule to show cause, it is prayed that the said rule be 
discharged and that the said petition be dismissed. 

/s/ RILEY E. ELGEN 
/s/ RICHMOND B. KEECH 
/s/ DAN. I. SULTAN 

Members of the Public Utili¬ 
ties Commission of the 
District of Columbia 

/s/ ELWOOD H. SEAL . . W 

General Counsel, Public Utilities Commission, D, C. 

/s/ LLOYD B. HARRISON 

Special Assistant Corporation Counsel, D. C. 
Attorneys for Respondents 
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District of Columbia, .9.s-; 

Personally ai)pearecl Riley E. Eli;'en, Richmond B. Keech 
and Daniel I. Sultan, each of whom bein<>: first duly sworn, 
say that they hav’e subscribed their names to the foregoini? 
Answer to Petition for Writ of ^Nfandamus and to Rule to 
Show Cause, and that the matters therein stated from 

15 j)ersonal knowledij:e are true and those matters stated 
u]X)n information and belief they believe to be true. 

/s/ RILEY E. ELGEN 
/s/ RICHMOND B. KEECH 
/s/ DAN. I. SULTAN 

Subscribed and sworn to before me this 26th dav of 

*> 

November, 1937. 

/s/ ADAM A. GIEBEL 

(Notarial Seal) Notary Public, D. C. 

16 Demurrer to Answer of Respondents 

Filed Nov’ember 29, 1937 


Comes now the relator, Arlinjj^ton & Fairfax Auto Rail¬ 
road Company, by its attorneys, and says that the answer 
filed herein by the i*espondents, Riley E. Elijren, Richmond 
B. Keech and Daniel I. Sultan, members of the Public Utili¬ 
ties Commission of the District of Columbia, is bad in sub¬ 
stance. 


DOUGLAS, OBEAR, IMORGAN & CAMPBELL 

By EDMUND D. CAMPBELL 
Attorneys for Relator 

The irrouiids of the forej;oin,a‘ demurrer arc as follows; 

1. It appears from the petition and the answer that the 
relator is a common carrier operatinji; by rail (except at 
terminals) in interstate commerce, and that its present 
operations are subject to Part I of the Interstate Commerce 
Act; that the proposed operations of the relator in the Dis¬ 
trict of Columbia do not involve an “extension of its line 
of railroad” within the meanins: of said Act, and that the 
service proposed to be rendered is the “pick-up” of pas¬ 
sengers from the District of Columbia and the “de- 
17 lively” of said passengers in the State of Virginia 
or vice versa. 
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2. Upon such state of facts no certificate of public con¬ 
venience and necessity is required as a prerequisite to said 
operations either under Part I or Part II of the Interstate 
Commerce Act. 

3. In the absence of restrictions under the Interstate 
Commerce Act the relator has an inherent right to engage in 
interstate commerce in the District of Columbia without pro¬ 
curing a certificate of public convenience and necessity. 

4. Under the Act of Congress of February 27,1931, the re¬ 
spondents, as members of the Public Utilities Commission, 
are charged with the ministerial duty of designating a route 
for such operations. 

DOUCxLAS, OBEAR, ^MORGAN & CAMPBELL 

By EDMUND D. CAMPBELL 
Attorneys for Relator 

To ELWOOD H. SEAL and 
LLOYD B. HARRISON, 

Attorneys for Respondents 

Please take notice that the foregoing demurrer, together 
with memorandum of points and authorities in support 
thereof, will be filed on the 29th day of November, 1937. 
The rules of court recjuire you, in the event you oppose said 
demurrer, to file a memorandum of points and authorities 
in opposition thereto within five days or within such time 
as may be agreed upon by counsel or allowed by the court. 

DOUGLAS, OBEAR, MORGAN & CAMPBELL 

By EDMUND D. CAMPBELL 
Attorneys for Relator 

Service of a copy of the foregoing demurrer and of memo¬ 
randum of i)oints and authorities in support thereof, 
acknowledged this 29th dav of November, 1937. 

ELWOOD H. SEAL 

H 

LLOYD B. HARRISON 
Attorneys for Respondents 


14 U. S. A. EX REL. ABLINGTOX & FAIRFAX AUTO R. CO. VS. 

18 Opinion of Justice Bailey 

Filed December 20,1937 

The relator seeks a writ of mandamus to compel the 
Commission to designate a route in the District of Columbia 
over which the relator can operate its cars. It operates a 
railroad within the State of Virginia up to the state line 
by means of coaches or auto-railers propelled by means of 
gasoline motors capable of operating on and off of rails. 
It now seeks to operate a through service by means of these 
auto-railers from points in Virginia to points in the District, 
operating on rails up to the District line and thereafter us¬ 
ing the same coaches as auto busses on the streets of the 
District. 

The Commission declined to designate a route within the 
District until the relator should obtain a certificate of public 
necessity and convenience from the Interstate Commerce 
Commission. The relator contends that no such certificate 
is required by the Interstate Commerce Act, that it is a rail¬ 
road within the meaning of Part I of the Act, that its ter¬ 
minus is already within the Metropolitan Terminal Area of 
the District and that it is seeking only the right to a “pick¬ 
up and delivery service ”, for which no certificate of conve¬ 
nience and necessity is required of railroads. 

As a matter of fact, however, the terminus of the relator 
is at the District line and what it is seeking is to extend that 
line, although not, it is true, by means of rails, into the 
District by means of through service upon the sames coaches 
used in its transportation within the State of Virginia. It 
claims that it does not come within the provisions of Part 
II of the Act referred to which governs traffic by motor bus¬ 
ses, because it is a railroad in Virginia. 

I do not think that relator by use of conveyances of the 
hybrid type used by it, where passengers will be carried in 
the same coaches from points in Virginia to points in the 
District can avoid the necessity of a certificate of 

19 public convenience and necessity, by operating as a 
railroad up to the District line and then as a motor 

carrier over the line into the District. 

This is not a situation where the Carrier already has a 
station in the District and seeks to extend its transportation 
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by a pick-up and delivery service within the territory in 
which it alreadv has a terminus, but the carrier is endeavor- 
ing to avoid the necessity of obtaining the certificate that 
would be required were it as a railroad seeking to extend 
its tracks into the District or as a motor bus carrier seeking 
to extend its carriage bv motor bus. I do not think that this 
can be done, and in my opinion the Commission was justified 
in its refusal to grant the relief sought by the relator. Cer¬ 
tainly the construction of the statute claimed by the relator 
is not so clear as to authorize the issuance of the writ of 
mandamus. 

The demurrer to the answer will be overruled. 

BAILEY, 

J, 

20 District Court of the United States for the 

District of Columbia 

Tuesday, December 21, 1937. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 
*#***««>*•• 

Comes now the petitioner by its attorneys of record and 
elects to stand upon its demurrer filed herein to the answer, 
and it appearing to the Court that said demurrer to the 
answer was overruled upon the 20th day of December, 1937, 
judgment is accordingly ordered. 

Wherefore, it is considered that petitioner take nothing 
by this action, that respondents go hence without day, be for 
nothing held and recover of petitioner their costs of defense 
to be taxed by the clerk and have execution thereof. 

From the foregoing judgment tlie petitioner by its at¬ 
torneys of record, in open Court, notes an appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia; whereupon, an undertaking to act as a cost bond is 
hereby fixed in the sum of One Hundred Dollars (.$100.00) 
with leave to deposit Fifty Dollars ($50.00) cash with the 
clerk in lieu thereof. 
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Memorandum 

DECEMBER 22, 1937 

$50 deposited in lieu of bond on appeal by E. D. Campbell. 

21 Assignments of Error 

Filed December 22,1937 

Comes now the relator, Arlington & Fairfax Auto Rail¬ 
road Company, and notes the following assignments of error 
to the action of the trial court: 

1. The Court erred in failing to hold that the service pro¬ 
posed by the relator was a “pick-up and delivery” service. 

2. The Court erred in failing to hold that the service pro¬ 
posed by the relator was a “terminal service” within the 
terminal district of the District of Columbia, and that said 
terminal district includes Rosslyn, Virginia. 

3. The Court erred in holding that the service proposed 
bv the relator is a “through service”. 

4. The Court erred in holding that a certificate of public 
convenience and necessity from the Interstate Commerce 
Commission is required as a condition precedent to the 
right of the relator to render the service proposed by it 

within the District of Columbia. 

22 5. The Court erred in overruling the demurrer of 
the relator and in entering judgment for the respon¬ 
dents. 

CHAS. A. DOUGLAS 
EDMUND D. CAMPBELL 
STUART T. SAUNDERS 
Attorneys for Relator 

Service of a copy of the foregoing Assignments of Error, 
acknowledged this 22 day of December, 1937. 

ELWOOD H. SEAL 

H 

LLOYD B. HARRISON 
Attorneys for Respondents 
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23 Designation of Record 

Filed December 22,1937 

Comes now the relator, Arlington & Fairfax Auto Rail¬ 
road Company, and designates the following as the record 
on appeal of the above entitled cause: 

1. Petition for writ of mandamus. 

2. Rule to show cause issued November 11, 1937. 

3. Answer of respondents to petition for writ of manda¬ 
mus and to rule to show cause. 

4. Demurrer to answer of respondents. 

5. Memorandum opinion of Bailey, J, 

6. Memorandum, entry of judgment, appeal noted and de¬ 
posit on appeal fixed, December 21, 1937. 

7. Memorandum, cash deposit of $50.00 on appeal. 

8. Assignments of Error. 

9. This Designation. 

CHAS. A. DOUGLAS 
EDMUND D. CAMPBELL 
STUART T. SAUNDERS 
Attorneys for Relator 

We approve the foregoing designation of record. 

ELWOOD H. SEAL 

H 

LLOYD B. HARRISON 
Attorneys for Respondents 

24 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 23, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause entitled United States of 
America Ex Rel Arlington & Fairfax Auto Railroad Com¬ 
pany, a corporation, v. Riley E. Eigen, Richmond B. Keech 
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and Daniel 1. Sultan, Members of the Public Utilities Com¬ 
mission of the District of Columbia, At Law No. 89549, as 
the same remains upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 29th day of December, 1937. 

CHARLES E STEWART, 
(Seal) Clerk. 

By CHAS. B. COFLIN 

Endorsed on Cover: No. 7093. United States of America 
Ex Rel Arlington & Fairfax Auto Railroad Company, a cor¬ 
poration, Appellant, v. Eigen et al. United States Court 
of Appeals for the District of Columbia Filed Dec 29 1937 
Moncure Burke, Clerk. 
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No. 7093 

SPECIAL CALENDAR. 


UNITED STATES OF AMERICA ex Rel. ARLINGTON 
& FAIRFAX AUTO RAILROAD COMPANY, a Cor¬ 
poration, Appellant, 


vs. 

RILEY E. ELGEN, RICHMOND B. KEECH and DAN¬ 
IEL I. SULTAN, Members of the Public Utilities Com¬ 
mission OF THE District of Columbia. 


BRIEF FOR APPELLANT. 


Statement of Facts. 

The appellant railroad (relator below) sought a writ of 
mandamus against the appellees as members of the Public 
Utilities Commission of the District of Columbia to require 
them to designate a route within the District of Columbia 
over which the appellant might operate a “pick-up and 
delivery’’ service in connection with its present railroad 
operations (R. 1-5). By their answer to the appellant’s peti- 
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tion the appellees claimed that the appellant is not entitled 
to operate within the District of Columbia unless it first ob¬ 
tains a certificate of convenience and necessity from the In¬ 
terstate Commerce Commission therefor (R. 9-11). The 
appellant joined issue on this contention by demurring to the 
appellees’ answer (R. 12, 13). The lower court overruled 
this demurrer, and held that a certificate of convenience and 
necessity was a condition precedent to the inauguration of 
the proposed service by the appellant, and when the appel¬ 
lant elected to stand on its demurrer, entered final judgment 
for the appellees (R. 15). From that judgment this appeal 
is taken. 

The appellant is a railroad corporation, organized and 
existing by virtue of the laws of the State of Virginia ap¬ 
plicable to railroad corporations (R. 2). The appellant 
and its predecessors have been engaged for many years 
in interstate commerce as common carriers. The appellant 
now operates in interstate commerce as a common carrier 
over its oum private right of way, transporting passengers 
and United States mail within the State of Virginia from 
the town of Fairfax, Virginia, and thence through Fairfax 
and Arlington Counties, Virginia, to a point at the District 
of Columbia line abutting the Virginia end of the Key 
Bridge across the Potomac River (R. 2). These operations 
arc conducted by means of “auto-railers” which vehicles 
are capable of operation both on and off the rails. The ap¬ 
pellant has always operated and now operates by rail ex¬ 
clusively between the above-named points. The only time 
that the vehicles are off the rails is at the end of the ap¬ 
pellant’s line in order to turn the auto-railers around after 
all passengers have been discharged. 

The operations of the appellant and its predecessors have 
always been subject to the jurisdiction of the Interstate 
Commerce Commission under Part I of the Interstate Com¬ 
merce Act, which section of the Act (in so far as passenger 



3 


transportation is concerned) applies solely to railroads. 
The Interstate Commerce Commission requires the appel¬ 
lant to file regular reports under Part I of the Act and 
otherwise requires it to subject itself to and comply with the 
provisions of Part I of the Act (R. 2). 

On September 23, 1937, the appellant proposed to oper¬ 
ate, by means of the auto-railer vehicles, a “terminal” 
service or a “pick-up and delivery” seiwice for passengers 
originating in the District of Columbia and destined for 
points on the appellant’s railroad in the State of Virginia, 
and a like service for passengers originating in Virginia 
destined for points in the District of Columbia. The 
appellant did not propose to carry on any intrastate 
business within the District of Columbia, and did not 
propose to extend its “line of railroad” in connection with 
said operations by the construction of any new or additional 
line or lines of tracks, rails, bridges, ear floats, lighters, 
ferries or otherwise (R. 3). 

On September 23, 1937, the appellant filed with appel¬ 
lees, as members of the Public Utilities Commission of the 
District of Columbia, an application requesting the Com¬ 
mission to consider and approve a route within the District 
of Columbia over which the axjpellant might operate the 
above described “pick-up and delivery” service (R. 3), 
The appellant’s application was made pursuant to the Act 
of Congress of February 27, 1931, which imposes upon 
the Public Utilities Commission the duty and authority to 
route “all common carriers by vehicles which enter, oper¬ 
ate in, or leave the District of Columbia.” On November 5, 
1937, the appellees, acting as members of the Public Utili¬ 
ties Commission, entered their order No. 1635 wherein the 
appellees declined to consider the application of the appel¬ 
lant “until the petitioner (appellant) be granted authority 
to engage in interstate commerce within the District of 
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Columbia, or determination be made by competent authority 
that no such permit is necessary” (R. 4, 7, 8). 

Thereupon the appellant filed its petition for a writ of 
mandamus in the District Court for the District of Colum¬ 
bia asking that Court to direct the appellees, as members of 
the Public Utilities Commission, to assume jurisdiction over 
and consider the application of the appellant for the desig¬ 
nation of a route for its proposed “pick-up and delivery” 
service within the District of Columbia, and to direct them 
to designate a route within the District of Columbia for 
said operations. The appellant averred in its petition that 
it was not required to obtain a certificate of convenience 
and necessitv or anv other authorization from the Interstate 
Commerce Commission, either by reason of Part I (refer¬ 
ring to railroads) or Part II (referring to motor carriers) 
of the Interstate Commerce Act, as a condition precedent 
to operating a “pick-up and delivery” service in the District 
of Columbia, and that it was and is the ministerial duty of 
the appellees, as members of the Public Utilities Com¬ 
mission, forthwith to consider and approve a route within 
the District of Columbia for its proposed “terminal” serv¬ 
ice (R. 1-5). 

The appellees answered the appellant’s petition for a writ 
of mandamus and admitted all of the material facts set 
forth in the petition, but denied, as a matter of law, that the 
appellant is a railroad; that the proposed service of the ap¬ 
pellant in the District of Columbia will constitute a “termi¬ 
nal” or “pick-up and delivery” service, and averred that 
the appellant must first obtain a certificate of convenience 
and necessity from the Interstate Commerce Commission 
either under Part I or Part II of the Act before it can 
initiate its proposed service in the District of Columbia 
(R. 9-11). The appellant demurred to the appellees’ an¬ 
swer on the ground that the admitted facts show: (1) that 
the appellant is a railroad; (2) that the proposed service con- 
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stitutes in law a “pick-up and delivery” service; and (3) 
that no certificate of convenience and necessity is required 
from the Interstate Commerce Commission either under 
Part I or Part II of the Act prior to the inauguration of this 
service in the District of Columbia (R. 12,13). 

An argument was had upon the appellant’s demurrer. 
On December 20, 1937, Justice Bailey filed a memorandum 
opinion overruling the demurrer. Justice Bailey found that 
the appellant is a railroad, but held that it could not engage 
in the proposed service in the District of Columbia without 
first obtaining a certificate of convenience and necessity 
from the Interstate Commerce Commission (R. 14-15). 
The appellant elected to stand upon its demurrer and final 
judgment was entered accordingly (R. 15). It is that judg¬ 
ment which is now before this Court for review. 

Summary of Argument 

The only issue before this Court is whether or not the ap¬ 
pellant must obtain a certificate of convenience and neces¬ 
sity from the Interstate Commerce Commission either by 
virtue of Part I or Part II of the Interstate Commerce Act 
before it can inaugurate a “pick-up and delivery” service in 
the District of Columbia. The problem is one of the proper 
construction of the applicable provisions of Part I and 
Part II of the Act. 

The appellant will show that no certificate of convenience 
and necessity is required under the Act in the instant case, 
and that its right to operate such a service in the District of 
Columbia is clear. Before coming to the consideration of 
this question it is wise, we believe, to discuss certain pre¬ 
liminary matters which will simplify to some degree the real 
issue in this case. 

Argument. 

First among the preliminary questions is the nature of 
the appellant’s business. The appellant is engaged in inter- 
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state commerce as a common carrier. This fact is admitted 
by the appellees and indeed there can be no dispute as to this 
in view of the established facts and law on the subject. A 
majority of the passengers carried on the line of the appel¬ 
lant are traveling on a continuous journey to points outside 
of the State of Virginia or have come from points outside of 
the State of Virginia. The appellant also carries United 
States mail on its line which has come from points all over 
the world and likewise mail which is destined for points all 
over the world. The Supreme Court has held times ^vithout 
number that such constitutes interstate commerce. 

Dahnke-Walker Milling Co. v. Bondurant, 257 U. S. 282, 
66 L. Ed. 239 (1921); 

United States v. Union Stock Yard & Transit Co., 226 
U. S. 286, 57 L. Ed. 226 (1912); 

Cincinnati etc. By. Co. v. I. C. C., 162 U. S. 184,40 L. Ed. 
935 (1896). 

The suggestion was made below by the appellees, but not 
pressed, that the appellant is not a railroad. The trial court 
found that appellant is a railroad and the appellees did not 
object to this finding or assign error. This question there¬ 
fore is not before this Court for review. 

Furthermore it is plain from the record in this case that 
the appellant is a railroad. This is clear from the admis¬ 
sions of the appellees in their own pleadings. The appellees 
admit that the appellant is a railroad corporation; that it was 
organized and exists under and pursuant to the laws of the 
State of Virginia applicable to railroad corporations; that 
it is a common carrier engaged in interstate commerce; that 
in its said operations as a common carrier it operates 
vehicles known as auto-railers which are operated in the 
State of Virginia on rails exclusively, except at its terminals, 
and that the appellant and its operations are subject to the 
jurisdiction of the Interstate Commerce Commission under 
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Part I of that Act (R. 9,10). These admitted facts show be¬ 
yond doubt that the appellant is a railroad. 

The appellant must be a railroad to be subject to the 
jurisdiction of the Interstate Commerce Commission under 
Part I of the Act, because Part I, in so far as transportation 
of passengers is concerned, refers only to railroads. The 
fact that the appellant’s vehicles are not propelled by steam 
is of no consequence. It is a matter of common knowledge 
that many railroads now use gasoline or Diesel engines for 
motive power. This fact was noted in the definition of a 
“railroad” in Black’s Law Dictionary, which is as follows: 

“Railroad. A road or way on which iron or steel rails 
are laid for wheels to run on, for the conveyance of 
heavy loads in cars or carriages propelled by steam or 
other motive power. The word ‘railway’ is of exactly 
equivalent import”. (Italics ours.) 

It also appears from Exhibit “A” attached to the appel¬ 
lant’s petition (R. 6), which is made a part of the petition, 
that the appellant, now operates over its own private right 
of way. This fact is not denied or questioned by the appel¬ 
lees. The appellant also has the power of eminent domain. 
This is clear from the Virginia laws under which the appel¬ 
lant was incorporated and exists. (Charles v. Big Sandy 
R. Co., 141 Va. 512, 521 (1925)). This Court has held that 
where a common carrier of passengers has the right of emi¬ 
nent domain and operates over its own private right of way, 
as the appellant does here, such a carrier is a railroad. 
Mangum v. Capital Traction Co., 59 App. D. C. 241, 39 F. 
(2d) 286 (1930). 

These facts, as well as the appellees’ own admissions, 
establish that the appellant is a railroad. The fact 
that the Interstate Commerce Commission has exercised 
jurisdiction over the appellant and its predecessors under 
Part I for many years as a railroad and has always treated 
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it as such settles beyond doubt, we submit, that the District 
Court was right in holding that the appellant is a railroad. 

Point I. 

The transportation service which the appellant contem¬ 
plates within the District of Columbia is a “pick-up and 
delivery” service for which no certificate of convenience 
and necessity is required under Part I of the Interstate Com¬ 
merce Act. ^ 

Consideration of the Provisions of Part I of the Inter¬ 
state Commerce Act Relating to Certificates of Con- 
venietice and Necessity. 

Since the appellant is a railroad subject to Part I of the 
Interstate Commerce Act, we must examine the provisions 
of Part I of that Act to determine in what instances a cer¬ 
tificate of convenience and necessity is required. 

When the Interstate Commerce Act was enacted in 1887 
there was no provision in it with respect to certificates of 
convenience and necessity. It was not until the Transpor¬ 
tation Act of 1920 that a certificate was required in any 
case, and there is no provision in the Act of 1920 which 
requires a certificate in all cases; certificates are only re¬ 
quired in certain specified instances. The Act of 1920, so 
far as it relates to certificates of convenience and necessity, 
has continued in force, unamended, up to the present time. 
The sections dealing with this matter are covered in para¬ 
graphs 18 to 22, inclusive, of Section 1 of the Act (Title 49 
U. S. C. A.). We are particularly concerned with paragraph 
18. It is as follows: 

“No carrier by railroad subject to this chapter shall 
undertake the extension of its line of railroad, or the 
construction of a new line of railroad, or shall acquire 
or operate any line of railroad, or extension thereof, or 
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shall engage in transportation under this chapter over 
or by means of such additional or extended line of rail¬ 
road, unless and until there shall first have been ob¬ 
tained from the commission a certificate that the pres¬ 
ent or future public convenience and necessity require 
or will require the construction, or operation, or con¬ 
struction and operation, of such additional or extended 
line of railroad, and no carrier by railroad subject to 
this chapter shall abandon all or any portion of a line of 
railroad, or the operation thereof, unless and until 
there shall first have been obtained from the commis¬ 
sion a certificate that the present or future public con¬ 
venience and necessity permit of such abandonment. ’ ’ 

This paragraph, in so far as we are concerned with it, 
requires a railroad subject to Part I to obtain a certificate 
of convenience and necessity before it shall undertake “the 
extension of its line of railroad’’. If the proposed project 
is not an “extension of its line of railroad” then no certifi¬ 
cate is needed. Thus in our present situation a certificate 
of convenience and necessity is only required if the pro¬ 
posed “pick-up and delivery” service constitutes an “exten¬ 
sion” of the 'Hine” of the appellant. The question then 
is—does this proposed “terminal service” on the part of 
the appellant constitute an “extension of its line of rail¬ 
road”? The courts have answered this question in unmis¬ 
takable terms. The cases all hold that a certificate of con¬ 
venience and necessity is not required in a situation such 
as the present one. 

The decision of the Circuit Court of Appeals for the 
Third Circuit in New York Dock Ry. v. Penmylvania Rail¬ 
road Co., 62 F. (2d) 1010 (1933), is, we submit, conclusive 
of this matter. That case so closely parallels the instant 
one, we will discuss it at length. There, suit was brought 
by certain common carriers and others to enjoin the Penn¬ 
sylvania Railroad Company from launching an “accessorial 
terminal service” or a “store door delivery” service in the 
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City of New York without first obtaining a certificate of con¬ 
venience and necessity from the Interstate Commerce Com¬ 
mission. 

It appeared that the Pennsylvania Railroad Company’s 
eastern terminus was physically at the New Jersey water 
front, opposite the City of New York, but by use of car 
barges and lighters it had established stations across the 
river on the water fronts of Manhattan, Brooklyn and other 
boroughs within the commercial area of the Port of New 
York. By means of the car barges and lighters the railroad 
cars themselves were transported to the New York shore. 
The complainants contended that the proposed practice 
would not be a “terminal service’’, but would constitute 
an “extension’’ of the company’s “line of railroad” which 
the Railroad Company could not lawfully do without first 
obtaining a certificate of convenience and necessitv from 
the Interstate Commerce Commission, as required by Sec¬ 
tion 1, paragraph 18. The Pennsylvania Railroad Com¬ 
pany filed a motion to dismiss, which was sustained by the 
District Court. On appeal, the Circuit Court of Appeals 
affirmed the lower court’s decree and held that it was not 
necessary for the Pennsylvania Railroad Company to ob¬ 
tain a certificate from the Interstate Commerce Commission 
because the proposed “terminal service” was not an “ex¬ 
tension of its line of railroad” within the meaning of para¬ 
graph IS, Section 1. In defining the term “extension of its 
line of railroad,” Judge Woolley, speaking for the Court, 
said (62 F. (2d) at pp. 1012,1013): 

“In interpreting the expression ‘extension of its line 
of railroad’ by a railroad company, conditioned upon 
permission by certificate, it is pertinent to note that the 
Congress by separate definitions in paragraph 3 of 
section 1 of the act (49 USCA Sec. 1(3) ) recognized 
and stated the wide variety of subjects with which it 
was dealing; all connected of course with interstate com- 
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merce. It defined the term ‘common carrier’ under 
which the defendant railroad company admittedly falls. 
It next defined the term ‘railroad’ to include ‘all 
bridges, car floats, lighters, and ferries * * * operated 
in connection with any railroad, and also all the road in 
use by any common carrier,’ all ‘tracks, terminals, and 
terminal facilities’ and ‘all freight depots, yards, and 
grounds,’ indicating clearly the physical setup of a 
railroad system. The Congress next defined ‘trans¬ 
portation’, which we must assume is different from 
‘railroad’ as it found it necessary to give it a different 
definition, saying it includes ‘locomotives, cars and 
other vehicles, * * * and all instrumentalities and fa¬ 
cilities of shipment or carriage, * * * and all services 
in connection with the receipt, delivery, * * • and 
handling of property transported.’ This definition of 
‘transportation’—transportation being the act of carry¬ 
ing or conveying freight from one place to another—is, 
from its very nature and in respect to its subjects less 
fixed and less physical than those within the definition 
of ‘railroad’ and is broad enough to include within its 
ordinary meaning tangible yet portable instrumentali¬ 
ties and services which are intangible yet connected 
with the receipt, rail movement and delivery of freight. 

“We have ventured to note these distinctions in the 
definitions of the terms ‘railroad’ and ‘transportation’ 
for ‘where the law distinguishes, we look for some dif¬ 
ference, and perhaps for some contrast.’ Fuller v, 
Bryan, 20 Pa. 147.” 

So in the case of the appellant it will not be extending its 
*'lme of railroad” into Washington, but rather will be ex¬ 
tending its ‘'transportation’’ service into Washington. For, 
as the Circuit Court of Appeals points out, the term “trans¬ 
portation” is defined by the Act to include “locomotives, cars 
and other vehicles,” and that no certificate of convenience 
and necessity is required by the Act for an “extension” of 
“transportation” service. Thus when the appellant runs 
“vehicles” into the District of Columbia without the neces- 

Zm 
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sity of laying rails or other fixed railroad equipment for such 
purpose, it is an extension of its “transportation” service 
and not of its “line of railroad”; and under the Act no cer¬ 
tificate of convenience and necessity need be had for such 
service. 

The Circuit Court of Appeals continued its discussion of 
the words “extension of a line of railroad” by sajdng (p. 
1013): 

“If, by paragraph 18 of section 1 of the act, the 
Congress had declared against an extension of ‘trans¬ 
portation,’ it would likely apply to the defendant’s 
proposed service. If it had declared against an exten¬ 
sion of a ‘railroad’, its meaning might be open to de¬ 
bate. But when it declared against an extension (^vdth- 
out a certificate) of a ‘line’ of railroad, words, we 
must assume, it expressly selected, and often repeated 
in other sections of the act directed to the same sub¬ 
ject, it would seem that the Congress, making distinc¬ 
tions or intent upon making its purpose certain, meant 
precisely what is said, namely, ‘an extension of its line,’ 
that is, an extension of the railroad company’s road, 
yards, tracks, with their terminals and terminal facili¬ 
ties, and barges, car floats, lighters and ferries, or so 
many of these instrumentalities as would, in a given 
instance, constitute a ‘line’. United States v. B. & 0. 
R. R. Co., 231 U. S. 274, 34 S. Ct. 75, 58 L. Ed. 218.” 

Here again the Court emphasizes that “an extension of 
its line” means “an extension of the railroad company’s 
road, yards, tracks, • • • and barges.” It is the ex¬ 

tension of the road and tracks themselves which is an ex¬ 
tension of the line and, indeed, that is just what Judge 
Woolley said (p. 1013): 

“Except that it is contested, it would seem that the 
words in question plainly mean not an extension of a 
transportation service in connection with an estab¬ 
lished railroad but an extension of a railroad line, 
the thing itself.” (Italics ours.) 
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And in considering the nature of the “terminal service’’ 
the Court stated (pp. 1013,1014): 

“Looking at the service termed ‘accessorial terminal 
service’ which the defendant railroad company here 
proposes to put into effect and searching for its true 
character and exact place in a system of rail transpor¬ 
tation, it clearly is not a ‘railroad.’ It is a ‘service’; 
one ‘connected with the receipt and delivery • * • 

of property transported’ within the definition of ‘trans- 
])ortation.’ The creation and extension of such a serv¬ 
ice is not in any sense a ‘construction’ or an ‘extension 
of (a) line of railroad’ for which a certificate is re¬ 
quired. It may be, and doubtless is, an improvement 
and extension of transportation service for which no 
certificate is required yet for which tariffs must be 
filed. Moreover, the spirit and purpose of the act, so 
far interpreted, indicate it to be a service for terminal 
receipt and delivery of freight by motor truck, a facility 
of transportation, not an extension of a railroad line. 
While we have been shown no controlling decision on 
the precise service tendered in this case, the evident 
trend of decisions of the Interstate Commerce Commis¬ 
sion and the courts is to the effect that when a service 
by motor truck, drayage or transfer falls within the 
scope of the expression ‘terminal facilities’ or ‘services 
in connection with the receipt (and) delivery’ of freight 
the Commission has jurisdiction with respect to tariffs 
to be charged but has no power to require a certificate 
of public convenience and necessity before the service 
can be put into operation * * *. 

“With the theory of the complainant’s case, pre¬ 
sented with much greater force than is indicated by 
the simple terms to which we have reduced it, we do 
not, for the reasons stated, find ourselves in accord. 
To be more definite, we hold that the proposed acces¬ 
sorial terminal service by trucks is not a ‘railroad,’ 
nor is it a ‘line of railroad’, nor ‘an extension of a 
line of railroad’, but it is a service of transportation 
which may be rendered by the defendant railroad com- 
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pany without first obtaining from the Interstate Com* 
merce Commission a certificate of public convenience 
and necessity, subject of course to tariffs filed and 
allowed.’" 

In like manner, the appellant’s proposed “terminal serv¬ 
ice” or “pick-up and delivery” service for passengers and 
mail in the District of Columbia by motor vehicle will not 
be a “railroad” nor a “line of railroad”, nor “an exten¬ 
sion of its line of railroad” into the City of Washington. 
The decision in the Pennsylvania Railroad Company case 
leaves no room for doubt on this question. 

It should also be noted that a writ of certiorari was 
denied by the Supreme Court in the Pennsylvania Railroad 
case (289 U. S. 750; 77 L. Ed. 1495 (1933)). 

The decision of the Supreme Court in Texas & Pacific 
Ry. Co. V. Gulf, etc. R. Co., 270 U. S. 266, 70 L. Ed. 578 
(1926), also shows that the words “extension of its line of 
railroad” in paragraph 18 of Section 1, refers to an ex¬ 
tension of the tracks themselves, and not to an extension 
of transportation service. In that case Mr. Justice Bran- 
deis, writing the Court’s opinion said: 

“• * • Paragraph 18 prohibits construction of 

an extension without obtaining the certificate. Para¬ 
graphs 19 and 20 provide that a carrier desiring to 
construct one may apply for the certificate and pre¬ 
scribe the method of proceeding. • • • 

• The prohibition of paragraph 18 is absolute. 
If the proposed track is an extension and no certificate 
has been obtained, the party in interest opposing con¬ 
struction is entitled as of right to an injunction. The 
issue presented to the court by a denial that the pro¬ 
posed trackage is an extension does not differ in its 
nature from that raised when the denial is directed to 
the allegation that the defendant is an interstate car¬ 
rier. • • • ” (Italics ours.) 
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It is evident from this language that the Supreme Court 
considers the words “extension of its line of railroad” to 
mean extension of its “tracks”. 

These decisions clearly demonstrate that the expression 
“extension of its line of railroad” means extension of its 
“tracks” or extension of “the thing itself”. This being 
true, paragraphs 18 to 22 of section 1, have no application 
to the proposed project of the appellant because it will not 
extend its “tracks” or “line” one iota in carrying out the 
project. The fact that the same vehicles will be used on 
the streets in the District of Columbia as are used on its 
tracks in Virginia is of no consequence—for it will not be 
necessary to extend its “tracks” to operate in the District 
of Columbia. The vehicles fall within the definition of 
“transportation” which, according to paragraph 3 of sec¬ 
tion 1, includes “locomotives, cars and other vehicles.” The 
running of such “vehicles” into the District of Columbia 
^vill, therefore, constitute an extension of “transportation” 
service into the District of Columbia, for which no certificate 
is called for by the Act, and not an “extension” of its 
“tracks” or “line”. This is, as we have already seen, the 
very distinction drawn by the Circuit Court of Appeals in 
New York Dock Ry. v. Pa. R. Co., mpra, 62 F. (2d) 1010 
(1933). 

It was argued in the court below by counsel for the ap¬ 
pellees that New York Dock Ry. v. Pa. R. Co., supra, is not in 
point, but rather that cases such as Transit Commission v. 
United States, 289 U. S. 121,77 L. Ed. 1075 {l^ZZ) \Claihorne- 
An^iapolis Ferry Co. v. United States, 285 U. S. 382 (1932) 
and Western Pacific Cal. R. Co. v. Southern Pacific Co., 284 
U. S. 47 (1931), are controlling here. That is not accurate. 
Not one of those cases dealt with a situation like the case 
at bar. The appellees did not cite a single case below, and 
indeed there are none, which holds or even suggests that a 
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railroad must first obtain a certificate of convenience and 
necessity under Part I before it can establish a “pick-up 
and delivery” service in its own terminal district. It 
should also be observed in passing that the trial court did 
not cite a single case in its memorandum opinion to support 
its conclusions. The trial court held that a certificate of 
convenience and necessity was required in this case, but 
failed to state whether such a certificate is required by 
virtue of Part I or Part II of the Interstate Commerce Act. 

Every case (with one exception hereinafter discussed) 
cited below on this point by the appellees dealt with the 
actual construction of tracks or ferries or car floats, which 
are expressly defined by paragraph 3 of Section 1 of the 
Interstate Commerce Act as constituting a line of “rail¬ 
road”. Clearly the construction of such “tracks” or 
“ferries” or “car floats” are an extension of a “line of 
railroad” because the Act defines them as a “railroad”. 
Such cases have no bearing on a situation where there is 
to be no construction or use of “tracks” or “ferries” or 
“car floats”. In the present case there will not be a single 
element or essential of a “railroad” in the District of Co¬ 
lumbia, as that term is defined in the Interstate Commerce 
Act, and such being the case obviously the proposed service 
of the appellant does not involve any “extension of its line 
of railroad”. 

The only case cited below by the appellees which did not 
involve the actual construction of “tracks” or “car floats” 
or “ferries” (i.e. a railroad) was the case of Trmisit Com¬ 
mission V. United States, 289 U. S. 121 (1933). The Tran¬ 
sit Commission case involved a problem wholly different 
from the case at bar. In that case suit was brought by 
the Transit Commission and the State of New York to set 
aside an order made by the Interstate Commerce Commis¬ 
sion under Section 1(18) of the Interstate Commerce Act. 
The Commission’s order declared that the present and fu- 




17 


ture public convenience and necessity required that the 
Long Island Railroad continue to operate over the tracks 
of the Pennsylvania Tunnel and Terminal Railroad Com¬ 
pany. The Transit Commission contended that agree¬ 
ments by one railroad for operations over the tracks of 
another did not come within the provisions of Section 1(18) 
of the Interstate Commerce Act, and that, therefore, the 
Interstate Commerce Commission had no jurisdiction to 
enter the order complained of. The Supreme Court held 
that such trackage agreements were within the terms and 
meaning of Section 1(18) of the Act and that the Commis¬ 
sion had jurisdiction. In so holding the court held that 
operations by one railroad over the line of another fell 
within the following words of Section 1(18): 

“No carrier by railroad subject to this chapter 
* * * shall acquire or operate any lime of railroad, 
or extension thereof, or shall engage in transportation 
under this chapter over or by means of such additional 
or extended line of railroad, unless and until there shall 
first have been obtained from the commission a certifi¬ 
cate * * (Italics ours.) 

Clearly, an agreement on the part of one railroad to 
“operate’’ over the “/nie” of another railroad comes within 
the above quoted provisions of Section 1(18), and that is 
all that the Supreme Court decided in the Transit Com¬ 
mission case. The lessee railroad in the Transit case 
had an interest in the tracks of the lessor railroad for 
the term of the lease and was operating over a “line 
of railroad” thereby. But in the case at bar the appellant 
in coming into Washington would not be operating either 
over its own “line of railroad” or over a “line of rail¬ 
road” of another carrier. It would not be operating on 
or over ‘Hracks^’ or a “Ziwe of railroad^^ at all. There will 
be no “line of railroad” whatever in the District of Co- 
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lumbia and thus there can be no question here of an exten^ 
sion of “line of railroad’’ or operation of another “line of 
railroad”. The same is also true of New York Dock Ry. 
V. Pa. R. Co., 62 F. (2d) 1010. There, as here, no exten¬ 
sion of a “line of railroad” or operation over another 
“line of railroad” was involved. The present case, like 
the New York Dock case involves an extension of trans¬ 
portation service^^ and not an extension of a “Zme of 
railroad'\ The distinction is fundamental. There is noth¬ 
ing, whatever, inconsistent in the holdings of the courts 
in the New York Dock case and in the Transit Commission 
case. 

(B.) 

The Question of Whether the Appellant Proposes to Serve 
‘‘New Territory" is Immaterial. 

Counsel for the appellees argued in the trial court that 
the New York Dock case is distinguishable from the present 
one because in the New York Dock case the Pennsylvania 
Railroad Company was already serving the territoiy in 
which it sought to inaugurate a “pick-up and delivery” 
service, whereas in the case at bar, the appellant’s proposed 
operations, it is said, will be in “new territory”. This 
contention is unsound for a number of reasons. 

In the first place, the appellees are wrong when they say 
that the Pennsylvania Railroad Company did not propose 
to enter “new territory” in the New York Dock case. 
The records and briefs in that case show that the Pennsyl¬ 
vania Railroad Company did propose to operate a “pick¬ 
up and delivery” service in “new territoiy”. In para¬ 
graph 15 of the bill of complaint in the New York Dock 
case the following appears: 

“15. Under date of July 11, 1932, the Pennsylvania 
Railroad Company made public announcement that it 
was then taking steps towards and intended to con- 
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summate the following new rail terminal facilities and 
operations in the Port of New York: 

“(b) As to shippers and receivers of freight in 
the Boroughs of Brooklyn and Queens, the Pennsyl¬ 
vania Railroad Company will transport, receive and 
deliver the freight to and from the places of business 
of such shippers and consignees located throughout 
Brooklyn, Manhattan and Queens, instead of as at 
present and as for many years, at the freight stations 
of the Pennsylvania Railroad Company on the water¬ 
fronts of Brooklyn and Queens as hereinabove de¬ 
scribed. * • * ” 

The New York Bock case was heard upon motion to dis¬ 
miss the bill of complaint and, of course, these allegations 
were admitfed for the purpose of disposing of the motion. 
And again in the petitioner’s petition for a writ of cer¬ 
tiorari we find this statement (p. 8): 

“1. This suit was brought in the District Court un¬ 
der paragraph 20 of Section 1 of the Interstate Com¬ 
merce Act as amended by the Transportation Act of 
1920, 49 U. S. C. A., Section 1 (20), and under Section 
24, paragraph 8 of the Judicial Code, 28 U. S. C. A., 
Section 41, Subd. 8. 

“Its purpose was to enjoin the Pennsylvania Rail¬ 
road from extending by means of motor truck opera¬ 
tions its existing lines of railway from its present rail¬ 
heads on the New Jersey waterfront to place in new 
territory in the interiors of the Boroughs of the City of 
New York, particularly the Boroughs of Brooklyn, 
Queens and Manliattan, not now reached by the Pevm- 
sylvama by any means whatever^ without first obtain¬ 
ing from the Interstate Commerce Commission a cer¬ 
tificate under paragraphs 18 to 22 of the Interstate 
Commerce Act that such extensions are required by 
the public convenience and necessity,(Italics ours.) 
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Yet we know that the Supreme Court refused to disturb 
the holding of the Circuit Court of Appeals in the New 
York Dock case to the effect that the proposed “pick-up 
and deliveiw” service did not constitute an extension of 
a “line of railroad” and that no certificate from the Inter¬ 
state Commerce Commission was required. There is, we 
submit, no real distinction between the New York Dock 
case and the instant one. 

It should be noted that the words “new territory” may 
have two meanings. The words “new territory” may mean 
new territory within the same metropolitan or terminal 
area, or it may mean new territory outside the metropolitan 
or terminal area of the carrier. If the ‘ ‘ new territory ” to be 
seiwed is \\’ithin the carrier’s teiminal district, then no certifi¬ 
cate of convenience and necessity is required prior to the in¬ 
stitution of a “pick-up and delivery” service within that dis¬ 
trict, but if the proposed service is to include “new terri¬ 
tory” outside the carrier’s terminal district, then in cer¬ 
tain cases a certificate might be required. Thus in the New 
York Dock case no certificate was required of the Pennsyl¬ 
vania Railroad Company because it did not propose to enter 
“new territory” outside the metropolitan area of New 
York City, but rather only proposed to enter “new terri¬ 
tory” within the New York metropolitan area. 

Likewise the appellant here does not propose to go into 
“new territory”. The appellant only proposes to operate 
a “pick-up and deliveiy” service within territory now 
within its terminal district. It does not propose to operate 
outside that district. It is, of course, true that the physical 
terminus of the appellant’s railroad is at Rosslyn, Virginia, 
just as the physical termini of the Pennsylvania Railroad 
Company and of the Baltimore & Ohio Railroad Company 
are at Jersey City, New Jersey; but the real terminal of 
the appellant is Washington, D. C., just as the real terminal 
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of the Pennsylvania Railroad Company and the Baltimore 
& Ohio is New York City and not Jersey City. 

The appellant is already in the Washington terminal dis¬ 
trict. The Interstate Commerce Commission has only re¬ 
cently held that the metropolitan terminal area of Wash¬ 
ington, D. C., includes Rosslyn, Arlington County, Vir¬ 
ginia (Ex parte No. M. C. 7, Washington, D. C., Com¬ 
mercial Zone, decided October 26, 1937). Washington is 
and always has been the real terminal of the appellant. 
As a matter of common knowledge of which this Court 
may take judicial notice, the appellant’s predecessor, the 
Arlington & Fairfax Railway Company, formerly operated 
by rail into downtown Washington. In fact, the Code of 
the District of Columbia specifically recognizes Washing¬ 
ton as the terminal, for by Title 26 of the Code, relating 
to Public Utilities, it is provided (Sec. 11,1933 Supplement); 

“• * * Steam railroads, * * * and the Washington and 
Old Dominion Railway, excepting as to the regulation 
of its operation inside the District of Columbia, mid the 
Arlington d Fairfax Railway Company, excepting as 
to the regulation of its operation inside the District of 
Columbia, are excluded from the operation of this 
chapter * * (Italics ours.) 

The appellant and its predecessors have always served 
and now servo the District of Columbia territoiy. It is 
not “new territory” to the appellant. The District of 
Columbia traffic always has been and is now the very life 
blood of the appellant. 

Furthermore, there is nothing in the decisions to justify 
the contention that the question of “new territory”, when 
within a single terminal district, is a relevant issue in deter¬ 
mining whether a 'certificate of convenience and neces¬ 
sity is required. As a matter of fact, the Supreme 
Court has held that in determining if a certificate of con- 
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venience and necessity is required in a particular case 
the question of whether the territory is “new territory” 
has no bearing upon the problem. This was decided by the 
Supreme Court in Transit Commission v. United States, 
289 U. S. 121 (1933). In that case the Long Island Railroad 
contended that because it had operated into the City of 
New York over the lines of the Pennsylvania Tunnel and 
Terminal Railroad Company prior to the Transportation 
Act of 1920, no certificate was required,—or in other words, 
that the operation was not a “new” one. The Supreme 
Court held the fact that the Long Island Railroad had gone 
into New York prior to 1920 had nothing to do with the 
question and that if the extension in question actually con¬ 
stituted an extension of “line of railroad” a certificate was 
required as a condition precedent to such extension, regard¬ 
less of whether or not it be “new territory”. The converse 
of this proposition must be equally true. It is immaterial, 
we urge, in determining whether a certificate of conven¬ 
ience and necessity should be required of the appellant, to 
consider whether it already serves the territory involved. 
The sole issue is whether the proposed service constitutes 
in law an extension of its line of railroad within the mean¬ 
ing of Section 1(18) of the Interstate Commerce Act. 

(C.) 

Bailroads Have Long Operated ‘*Pick-up and Delivenj*’ 

Service Without Obtaining Certificates of Convenience 

and Necessity. 

There is nothing novel about this proposed service of 
the appellant. Railroads have maintained “pick-up and 
delivery” service for more than fifty years. The Balti¬ 
more & Ohio Railroad has engaged in this very practice 
since 1930 with respect to passenger traffic to and from 
New York City. It is a well-known fact that the B. & 0. 






operates its “pick-up and delivery” service to and from a 
number of points in downtown New York and Brooklyn, 
although its tracks end on the New Jersey shore. The 
B. & 0. has never obtained a certificate of convenience and 
necessity for this service from the Interstate Commerce 
Commission either under Part I or Part II of the Act. After 
inauguration of the service, the B. & 0. filed and now files 
tariffs for this service with the Interstate Commerce Com¬ 
mission under Part I of the Act as a railroad and not under 
Part II as a motor carrier. The Interstate Commerce 
Commission has frequently approved these tariffs. The In¬ 
terstate Commerce Commission is endowed with both the 
power and the duty to suspend tariff schedules filed and 
published if and when such schedules, prima facie, seem 
to involve illegality in any aspect or even questionable pro¬ 
posals which invite investigation. Approval of such tariffs 
by the Interstate Commerce Commission shows that the 
Commission does not consider that a certificate of conven¬ 
ience and necessity is required either under Part I or Part 
II of the Act. If the appellant is permitted to come into 
the District of Columbia it will likewise file with the Inter¬ 
state Commerce Commission under Part I a similar tariff 
for its “pick-up and delivery” service in the District of 
Columbia. 

It should also be pointed out that the B. & 0. has from 
time to time added new stations and territory to that which 
it had previously served in New York City without obtain¬ 
ing any authorization whatever from the Interstate Com¬ 
merce Commission. For example, the B. & 0. on April 25, 
1937, extended the territory which it had previously served 
in dovmtown New York and established a new station for 
that purpose at Rockefeller Center. The B. & 0. did not ob¬ 
tain a certificate of convenience and necessity from the In¬ 
terstate Commerce Commission either under Part I or Part 
II for this extension of its “pick-up and delivery” service. 
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The “pick-up and delivery” of passengers by the B. & 0. 
in New York is an absolute parallel of the service proposed 
by the appellant in the District of Columbia. The appellant 
proposes to “deliver” its own passengers into the District 
of Columbia and the appellant proposes to “pick-up” pas¬ 
sengers in the District of Columbia who are destined for 
points on its line in Virginia, just as the B. & 0. does in 
New York City and Brooklyn. The same type of service is 
also carried on by a number of railroads from East St. 
Louis, Illinois, into St. Louis, Missouri, and from Oakland, 
California, into San Francisco, as well as at numerous other 
])oints throughout the country. In all of these cases rail¬ 
roads subject to Part I of the Act carry on a “pick-up and 
delivery” service for passengers and freight without ob¬ 
taining a certificate of convenience and necessity from the 
Interstate Commerce Commission. They file tariffs with 
the Interstate Commerce Commission under Part I after the 
“pick-up and delivery” service is commenced, but obtain 
no authorization at all prior to its inception. 

The nature of the service performed by the various rail¬ 
roads at different points throughout the country can best be 
seen from an examination of the schedules on file with the In¬ 
terstate Commerce Commission under Part I for such “pick¬ 
up and delivery” service. Typical of the territory cov¬ 
ered bv this service is that disclosed bv the most recent 
* » 

tariff filed by the Pennsylvania Railroad for St. Louis, 
Missouri. In describing its “pick-up and delivery” service 
for St. Louis, Missouri, the Pennsylvania Railroad states 
(1. C. C. A-524; Tariff 102-C, p. 66): 

“Corporate Limits, and in addition Corporate Lim¬ 
its of Clayton, Edge wood, Jennings, Maplew’ood, Oliv¬ 
ette, Prospect Hill, Richmond Heights, University and 
Wellston, Mo. Applies on shipments handled direct 
between carrier’s freight stations at East St. Louis, 
HI., and patron’s places of business ^vithin the Corpo¬ 
rate Limits of points named.” 
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(D.) 


The AppellmiVs Proposed Service is not a ^^Line HavX^^ 

Service. 


It should be remembered that the appellant does not 
propose to engage in any intrastate commerce within the 
District of Columbia, but will only “pick-up” persons des¬ 
tined for points outside the District of Columbia on its 
line and deliver passengers in the District of Columbia 
who have come from points on its railroad in the State of 
Virginia—just as the B. & 0. engages in no intrastate busi¬ 
ness in New York City. Such a service is clearly a 
“pick-up and delivery” service and not a line-haul. A 
line-haul service is one between two cities which are not 
in the same terminal area or are not in the same metropoli¬ 
tan zone. A “pick-up and delivery” service is confined 
to operations in the same terminal or metropolitan area. 
Where cities are in the same metropolitan area (i.e. com¬ 
mercially a part of each other), as for example Jersey 
City, Nevr Jersey, and New York City or East St. Louis, 
Illinois, and St. Louis, Missouri, they are in the same ter¬ 
minal area and the collection and delivery of passengers 
or freight within such an area is a “pick-up and delivery” 
service and not a line-haul. This distinction was noted 
by the Court in American Trucking Associations v. United 
States, 17 F. Supp. 655. There Justice Groner pointed out 
that a “pick-up and delivery” service is a transportation 
service within the carrier’s terminal district, whereas a 
line-haul is an “inter-city” service or a service between two 
cities which are not in the same metropolitan or terminal 
area. It is for this reason that the operations of the 
Pennsylvania Railroad and Baltimore & Ohio Railroad 
from Jersey City to New York are held to constitute 
a “pick-up and delivery” service and not a line-haul 
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because such operations, although inter-city, are within the 
same terminal or metropolitan area. 

The appellees also placed great stress below on the con¬ 
tention that the proposed service of the appellant is to 
be a “through service” and is to be across a state line. 
These matters are wholly immaterial. The proposed serv¬ 
ice of the appellant will be a “through service” in the 
same sense as is that of the Baltimore & Ohio in transport¬ 
ing passengers from Washington to New York, or as that 
of the Pennsylvania Railroad in transporting freight from 
"Washington to St. Louis, or from Washington to New 
York, in which case it was held, as we know, by the Circuit 
Court of Appeals for the Third Circuit in the New York 
Dock case that no certificate of convenience and necessity 
is required. In all these cases the railroads likewise carry 
on such service across state lines—for example, from Jer¬ 
sey City, New Jersey, to New York City, and from East 
St. Louis, Illinois, to St. Louis, Missouri. If there be any 
point to bo made out of crossing a state line, it is in favor 
of the appellant, because it emphasizes the interstate char¬ 
acter of the service which the appellant has an inherent 
right to render subject to the applicable provisions of the 
Interstate Commerce Act. 

It was also suggested below that unless a certificate is 
required for such service there will be a field of interstate 
transportation uncontrolled by public authorities. This 
is not the case. The same contention was made in Ameri¬ 
can Trucking Associations v. United States, 17 Fed. Supp. 
655 (1936), and in the New York Dock case, supra. In the 
latter case Judge Woolley stated (62 F. (2d) 1014) that the 
service proposed would fall within the jurisdiction of the 
Interstate Commerce Commission “w’ith respect to tariffs 
to be charged”. In the American Trucking Associations 
case, Mr. Justice Groner pointed out (17 F. Supp. 657) 
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that the “railroad operation of pick-up and delivery serv¬ 
ice by motor truck is a transportation service subject to 
the jurisdiction of the Commission (i.e. Interstate Com¬ 
merce Commission) under the provisions of the Interstate 
Commerce law now known as Part I of that Act.” So, in 
the case at bar, once a route has been approved by the 
appellees for the appellant within the District of Columbia, 
the appellant will be required to subject itself to the juris¬ 
diction of the Interstate Commerce Commission with re¬ 
spect to tariffs to be filed, safety requirements, and in all 
other respects as fully as any other common carrier in the 
District of Columbia. 

The operation proposed by the appellant within the Dis¬ 
trict of Columbia also will be subject to the jurisdiction of 
the Public Utilities Commission of the District of Columbia 
by virtue of the provisions of Title 26, Section 11, of the 
District of Columbia Code, and by virtue of the jurisdiction 
vested in that Commission under the Act of February 27, 
1931, with respect to the determination of the route to be 
followed by the appellant and regulations of the appellant’s 
schedules, loading and unloading, location of stops, plat¬ 
forms, loading zones, markings and otherwise. The statutes 
are ample to regulate and control the operations of the ap¬ 
pellant within the District of Columbia to insure protection 
to the public and to dissipate any fears on this score which 
counsel for the appellees profess to have. 

The conclusion is inescapable, we submit, from the author¬ 
ities that the appellant is not required to obtain a certificate 
of convenience and necessity by reason of any provision of 
Part I before it can commence its “pick-up and delivery” 
service in the District of Columbia. 
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Point II. 

The appellant is not required by Part II of the Interstate 
Commerce Act to obtain a certificate of convenience and 
necessity before it can operate a terminal service in the Dis¬ 
trict of Columbia. 

We come now to the question of whether the appellant is 
required to obtain a certificate of convenience and necessity 
by reason of any provision of the Motor Carrier Act of 1935, 
or Part II, as it has been previously referred to herein, 
before it can operate a “pick-up and delivery” service in 
the District of Columbia. There is no provision of Part II 
which makes it necessary for the appellant to obtain such a 
certificate. Part II of the Act only applies to such common 
carriers by motor vehicles as were not embraced in or sub¬ 
ject to the jurisdiction of the Interstate Commerce Commis¬ 
sion under Part I of the Act. Such is the plain meaning of 
Section 203(a) (14) of Part II, in providing that: 

“The term ‘common carrier by motor vehicle’ means 
any person who or which undertakes, whether directly 
or by a lease or any other arrangement, to transport 
passengers or property, or any class or classes of prop¬ 
erty, for the general public in interstate or foreign 
commerce by motor vehicle for compensation, vrhether 
over regular or irregular routes, including such motor 
vehicle operations of carriers by rail or water, and of 
express or forwarding companies, except to the extent 
that these operations are subject to the provisions of 
chapter 1 of this title (Part I).” 

The legislative history of the Motor Carrier Act also 
demonstrates that this is just what Congress meant. In dis¬ 
cussing this question Senator Wheeler, chairman of the 
committee having the bill in charge, said (79 Cong. Record, 
5651): 

<< • • • ‘The term‘common carrier bv motor vehicle’ 
includes both regular and irregular route operators 
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and embraces the motor vehicle operations of rail, 
water, express, and forwarding companies, except to 
the extent that these operations are subject to the pro¬ 
visions of Part L’ ” 

It is striking that the words “pick-up and delivery” 
service are not to be found in Part II of the Act. If Con¬ 
gress had intended to require a certificate of convenience 
and necessity for such a service, doubtless it would have 
said so in unmistakable terms, for “pick-up and delivery” 
service was widespread and well known at the time of the 
passage of the Motor Carrier Act. It must be assumed that 
Congress passed the Motor Carrier Act with knowledge of 
this fact and also with knowledge that both the courts and 
the Interstate Commerce Commission have always held 
that no certificate of convenience and necessity is required 
of a railroad under Part I before it can operate a “pick-up 
and delivery” service within its terminal district. Con¬ 
gress’ failure to require such a certificate in Part II of the 
Act constitutes the strongest evidence that such w’as not its 
intent. 

Part II or the Motor Carrier Act does not apply, we sub¬ 
mit, to a “pick-up and delivery” service for, as we have 
already seen, this type of service w’as and is subject to the 
jurisdiction of the Interstate Commerce Commission under 
Part I. This matter has been settled beyond question by 
the recent case of American Trucking Associations v. 
United Stoles, 17 Fed. Supp. 655 (1936). That case 
was heard before a Three Judge Court composed of 
Justice Groner of this Court, and Chief Justice Wheat 
and Justice Bailey of the District Court. There suit 
was brought by the American Trucking Associations to 
set aside certain orders of the Interstate Commerce Com¬ 
mission making effective tariffs filed by a number of rail¬ 
roads for “pick-up and delivery” service at various points 
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throughout the country. The Trucking Associations con¬ 
tended that the orders of the Interstate Commerce Com¬ 
mission were unlawful and in violation of the Motor Car¬ 
rier Act because none of the railroads had obtained a cer¬ 
tificate of convenience and necessity for such service. The 
Court held that no certificate of convenience and neces¬ 
sity was required for a “pick-up and delivery” service. 
In so deciding, the Court said: 

“Plaintiff insists that this construction of the pro¬ 
viso is wrong because, even granting the decisions of 
the Commission and of the courts do hold that 
pick-up and delivery service is subject to part I of 
the act, because such service constitutes ‘terminal fa¬ 
cilities and transportation,’ the courts and the Commis¬ 
sion have also held that this particular service is not 
subject to the provisions of section 1 (18) of part I 
of the act (49 U. S. C. A. Sec. 1(18), which requires - 
a carrier seeking to extend its line of railroad to ob¬ 
tain a certificate of convenience and necessity—and 
hence that by the use of the words ‘to the extent that 
these operations are subject to the provisions of Part I 
(chapter 1 of this title)’ Congress meant that, to the 
extent that the operations are not subject to the pro¬ 
visions of part I, they are included in and covered by 
tlie provisions of section 206(a) of part 2 (49 U. S. C. A. 
Sec. 306(a)). In other words that, since the courts and 
the Commission have held railroad operation of motor 
truck terminal service subject to part 1 of the act 
only to the extent that it constitutes terminal facili¬ 
ties and transportation and have also held it is not 
subject to the provisions of section I (18) of part I of 
the act requiring a certificate of public convenience, it 
is therefore to that extent not subject to the provisions 
of part I, from which it follows that the exception in 
section 203(a) (14) is not applicable. But we are un¬ 
able to follow this argument or agree in the conclusion. 
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“* * In this view we are of opinion that the 

correct interpretation of section 203(a) (14) is that 
every interstate common carrier by motor vehicle, in¬ 
cluding: carriers by rail or water, shall first obtain a 
certificate of public convenience and necessity—except 
to the extent that such motor vehicle transportation 
was then subject to the jurisdiction of the Commission 
under the original act. * * * ” 

This decision affirmed the conclusions reached by the 
Interstate Commerce Commission in Pick-Up and Delivery 
in Official Territory, 218 I. C. C. 441 (1936). On the ques¬ 
tion of whether a certificate of convenience and necessity 
is required for a service such as the appellant here proposes 
the Interstate Commerce Commission said: 

“Most of the protestants concede that pick-up and 
delivery service for railroad freight bv motor vehicles 
is not essentiallv unlawful, but thev contend that the 
statutory provisions governing the establishment of 
such service are contained in the Motor Carrier Act 
and that, as respondents have failed to comply with 
these i)rovisions, the present and proposed pick-up and 
delivery service must be found unlawful. Although it 
appears that protestants entertain different views as 
to the applicability of some of the provisions of the 
Motor Carrier Act, they are in general agreement that, 
before providing the service, a rail carrier must secure 
or apply for a certificate of public convenience and 
necessity as a common carrier by motor vehicle under 
section 206 of the Motor Carrier Act. So far as the 
record shows, no respondent class I carrier has made 
such an application, and respondents contend that they 
are not required to do so. 

“The term ‘common carrier by motor vehicle’ is de¬ 
fined in section 203(a) (14) as meaning—any person 
who or which undertakes, whether directly or by a lease 
or any other arrangement, to transport passengers or 
property, or any class or classes of property, for the 
general public in interstate or foreign commerce by 
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motor vehicle for compensation, whether over regular 
or irregular routes, including such motor vehicle op¬ 
erations of carriers bv rail or water, and of express or 
forwarding companies, except to the extent that these 
operations are subject to the provisions of part L 
“In the foregoing language there is clearly expressed 
an intention to exclude the motor-vehicle operations of 
rail carriers from the definition of a common carrier 
by motor vehicle to the extent that these operations are 
subject to the provisions of the Interstate Commerce 
Act. In making this exception Congress may be pre¬ 
sumed to have legislated with knowledge of the court 
decisions previously mentioned, holding that pick-up 
and delivery service is within the meaning of ‘trans¬ 
portation’ as defined in section 1 (3) of the Interstate 
Commerce Act, as well as with knowledge of our own 
administrative findings to the effect that, while railroad 
terminal service by motortruck was subject to regula¬ 
tion under the Interstate Commerce Act, the use of 
motortrucks by railroads in line-haul service was not 
subject to that act. United States v. Bailey, 9 Peters 
238, 255; National Lead Co. v. United States, 252 U. S. 
140, 147.” 

This decision is also in keeping with the other cases on 
the subject. 

Central Transfer Service v. Terminal R. R. Co., 288 
U. S. 469, 77 L. Ed. 899 (1933); 

Merchants Truckmen^s Burean v. Reardon, 10 F. Supp. 
358 (1935). 

Thus it is clear that the “pick-up and delivery” 
service contemplated by the relator comes within the pur¬ 
view of Part I of the Act, and that the provisions of 
Part n have no application whatever in our present situa¬ 
tion. It is submitted, therefore, that the appellant does 
not have to obtain a certificate of convenience and neces¬ 
sity under Part II before it can begin its “pick-up and 
delivery” service in the District of Columbia. 
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Point III. 

The appellant has an inherent right to carry on an inter¬ 
state business in the District of Columbia. 

It is elementary that where a corporation is engaged 
in interstate commerce, it may go into another state and 
there carry on any legitimate interstate business without ob¬ 
taining leave or license from such state, subject, of course, to 
the police powers of the state. Any interference with or 
burden on the exercise of that privilege is unconstitu¬ 
tional and void. The Supreme Court has settled this 
principle in a host of cases. 

The case of Buck v. Knyhe'ridall, 267 U. S. 307, 69 L. 
Ed. 623 (1925), is in point. In that case suit was brought 
by one Buck, who was doing an interstate motor bus busi¬ 
ness, to enjoin certain officials of the State of Washington 
from interference with the operation of his projected line 
into that State. A Washington statute required that be¬ 
fore one could engage in such a business in that State 
he must first obtain a certificate of convenience and neces¬ 
sity from the state Director of Public Works. Buck con¬ 
tended that the statute was unconstitutional. On appeal 
to the Supreme Court it was held that the statute was 
unconstitutional because it imposed an unreasonable bur¬ 
den on interstate commerce. In so holding Mr. Justice 
Brandeis, speaking for the Court, said: 

(<« • * prohibits such use to some persons 

while permitting it to others for the same purpose and 
in the same manner. Moreover, it determines whether 
the prohibition shall be applied by resort, through state 
officials, to a test which is peculiarly within the province 
of Federal action,—the existence of adequate facilities 
for conducting interstate commerce. The vice of the 
legislation is dramatically exposed by the fact that the 
state of Oregon had issued its certificate, which may 
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be deemed equivalent to a legislative declaration that, 
despite existing facilities, public convenience and 
necessity required the establishment by Buck of the 
auto stage line between Seattle and Portland. Thus, 
the provision of the Washington statute is a regulation, 
not of the use of its owm highways, but of interstate com¬ 
merce. Its effect upon such commerce is not merely 
to burden but to obstruct it. Such state action is for¬ 
bidden by the commerce clause. It also defeats the 
purpose of Congress expressed in the legislation giving 
Federal aid for the construction of interstate high¬ 
ways.” 

On the same day on which the Buck case was decided the 
Supreme Court held that a similar Maryland statute con¬ 
stituted an obstruction to interstate commerce. {Bush & 
Sons Co. V. Maloy, 267 U. S. 317, 69 L. Ed. 629 (1925)). 

These cases are apposite. The Public Utilities Commis¬ 
sion stands in the same, position here as did the Director of 
Public Works of the State of Washington in Buck v. Kuy¬ 
kendall, supra, or the Maryland Public Service Commission 
in Bush & Son Co. v. Maloy, supra. Refusal on the part 
of the appellees in the present case to take jurisdiction of 
the appellant’s application and to perform their ministerial 
duty of designating a proper route in the District of Co¬ 
lumbia whereby the appellant may exercise its lawful right 
to engage in a legitimate interstate business, constitutes an 
unwarranted and unconstitutional interference with inter¬ 
state commerce. 

PoixT IV. 

Mandamus is the proper remedy to compel action on the 
part of the appellees. 

From what has been said, it is plain that the appellant 
has a right to engage in a “pick-up and delivery” service 
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in the District of Columbia. This being true, the appellees, 
under the Act of Congress of February 7,1931, have a min¬ 
isterial duty to consider and designate a proper route for 
the appellant’s proposed interstate operations within the 
District of Columbia. The appellees have refused to take 
jurisdiction of this matter on the ground that the appel¬ 
lant must first obtain a certificate of convenience and neces¬ 
sity. At the same time, however, the appellees admit that 
if as a matter of law no certificate of convenience and neces¬ 
sity is required, then it is their ministerial duty to take ju¬ 
risdiction of the appellant’s application, and that the writ 
of mandamus should issue. The law is settled that a writ 
of mandamus is the proper remedy in cases such as the 
present one. 

U. S. ex rel. Chicago, etc., R. R. Co. v. I. C. C., 294 U. S. 
50, 79 L. Ed. 752 (1935); 

U. S. ex rel. Louisville Cement v. I. C. C., 246 U. S. 638, 
62 L. Ed. 914(1918); 

U. S. ex rel. Humboldt v. I. C. C., 37 App. D. C. 266 
(1911), affirmed 244 U. S. 474, 56 L. Ed. 849 (1912). 

The case of United States ex rel. Chicago, etc., R. R. Co. 
V. Interstate Commerce Commission, supra, is a case which 
arose in the District of Columbia and is authority on this 
question. The action of the Interstate Commerce Commis¬ 
sion which prompted the mandamus proceedings was an 
order withholding decision on an application of the Rail¬ 
road Company for certain terminal facilities until a federal 
district court had passed upon certain questions which the 
Commission said were determinative of the relator’s rights. 
The court held that mandamus was the proper form of 
remedy to require the Commission to exercise a jurisdic¬ 
tion, if in violation of the relator’s legal rights it declined 
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to do so or held the matter in abeyance. In its opinion the 
court said (294 U. S., at page 61): 

“If • • power and authority are plainly 

found in the Act and the Commission erroneously re¬ 
fuses to exercise such power and authority, mandamus 
is the appropriate remedy to compel that body to pro¬ 
ceed and to hear the case upon the merits. The fact 
that the complaint has been heard and, after hearing, 
the Commission has refused to enter an order because 
in its opinion no authority for such action is conferred 
by the statute, will not avail with the courts to prevent 
mandamus to correct a plain error of the Commission 
in renouncing jurisdiction.” 

Conclusion. 

The appellant respectfully submits that the District 
Court erred in overruling the appellant’s demurrer to the 
appellee’s answer, since it is clear that the appellant has 
a right to engage in a “pick-up and delivery” service in 
the District of Columbia ^vithout first obtaining a certificate 
of convenience and necessity from the Interstate Com¬ 
merce Commission by reason of either Part I or Part II of 
the Act, and that, therefore, the judgment of the lower 
court should be reversed. 

Respectfully submitted, 

Chas. a. Douglas, 

Hugh H. Obear, 

Edmund D. Campbell, 
Stuart T. Saunders, 
Attorneys for Appellants. 
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BRIEF FOR APPELLEES 


STATEMENT OF THE CASE 

This case comes before this Court on appeal by the Arling¬ 
ton Fairfax Auto Railroad Company from an order and 
judgment of the District Court for the District of Columbia 
overruling the appellant’s demurrer to the answer to the peti¬ 
tion for a writ of mandamus and rule to show cause. 

The appellant made application to the Public Utilities 
Commission of the District of Columbia for routing within 
the District (R. 5-6). Upon consideration of the application 
I he Commission found that the proposed service was of such 
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character that it required a certificate from the Interstate 
Commerce Commission and held in abeyance further action 
on the application until the appellant had obtained the re¬ 
quired certificate authorizing it to extend its operations into 
the District of Columbia (R. 7-S). Whereupon, the appellant 
filed with the District Court for the District of Columbia its 
petition for a writ of mandamus to require the said Commis¬ 
sion to approv’e a route within the District (R. 1-5). Answer 
was filed by the appellees (R. 9-11), and the appellant de¬ 
murred thereto (R. 12-13). The lower court overruled the 
demurrer (R. 14-15). When the appellant elected to stand 
on its demurrer, final judgment was entered for the appellees 
(R. 15), from which judgment this appeal is taken. 

QUESTION PRESENTED 

Should a writ of mandamus issue to compel the Public 
Utilities Commission of the District of Columbia to recon¬ 
sider the appellant’s application for routing without its first 
having obtained from the Interstate Commerce Commission 
a certificate of convenience and necessity to engage in inter¬ 
state commerce within the District. 

STATUTES INVOLVED 

The statutes involved are found in the Appendix. i}-ijrn, 
pages 47 to 48. 


STATEMENT OF FACTS 

The appellees do not agree to the statement of facts con¬ 
tained in the appellant’s brief, pages 1 to 5 inclusive. The 
statement contains conclusions of law’ and fact, to w’hich the 
appelles take exception. All of the material facts are not 
stated. For that reason the follow’ing statement of facts is 
here presented. 

The appellant is a corporation organized under and pursuant 
to the laws of the Commonw’ealth of Virginia applicable to 
railroad corporations and is engaged in interstate commerce 
w’holly within that state, operating betw’een Fairfax and 
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Rosslyn, a distance of about 22 miles. Appellant operates 
vehicles described as “auto-railers,” capable of operating on 
and off rails. Its operation in the Commonwealth of Virginia 
is wholly on rails except at its terminals and at the car barn 
or garage at lOOG North Glebe Road, Arlington, Virginia 
(R. 2, 5-6). 


The appellant filed with the Public Utilities Commission of 
the District of Columbia its application for routing within the 
District of Columbia (R. 5-7). It proposed “to operate 
‘through’ auto-railcr service from various points on its line 
in Virginia, into downtown Washington, using passenger and 
Ijaggage vehicles on fixed schedules with headways varying 
from one-half hour to ten minutes, depending upon the time 
of day, volume of traffic and the public convenience.” Upon 
consideration of the said application, the Public Utilities 
Commission found that the nature of the proposed interstate 
operation into the District of Columbia is such that a certi¬ 
ficate of convenience and necessity should be obtained from 
the Interstate Commerce Commission, and issued its order 
that further action on the application for routing be held in 
abeyance until the appellant be granted authority to engage 
in interstate commerce within the District of Columbia (R. 
7-8). 


Thereafter, the appellant filed a petition in the District 
Court of the District of Columbia praying that a writ of 
mandamus may issue commanding the Public Utilities Com¬ 
mission to reconsider the application for routing within the 
District and to designate a route therein for the proposed 
operations (R. 1-5). The appellees answered and contended 
that the appellant was not entitled to extend its transporta¬ 
tion operations into the District of Columbia without a cer¬ 
tificate of convenience and necessity from the Interstate Com¬ 
merce Commission, and further contended that the issues 
joined called for the construction and interpretation of statute 
laws about which there was substantial dispute, and that man¬ 
damus should not issue in such a case (R. 9-12). The appel¬ 
lant’s demurrer (R. 12-13) to the answer was overruled by the 
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lower court (R. 14-15), and the appellant elected to rest upon 
the demurrer (R. 15). 

The appellant contended that it and its predecessors for 
many years had been in continuous operation as common 
carriers by rail in interstate commerce; that in many instances 
passengers and mails transported over the appellant’s line are 
destined for through transportation in interstate commerce. 
The appellant contended that it was lawfully operating as a 
railroad subject to the jurisdiction of the Interstate Com¬ 
merce Commission under Part I of the Interstate Commerce 
Act. It contended that the proposal to operate into the Dis¬ 
trict of Columbia was not subject to Section 1 (IS) of the 
Interstate Commerce Act, and that no certificate of public 
convenience and necessity was required from the Interstate 
Commerce Commission, or other authority, for the reason that 
the proposed operation would constitute a “terminal service” 
(R. 1-4). 

The appellees admitted that the appellant is now engaged 
in interstate commerce, but denied it is a carrier by rail, and 
further denied that the operation of vehicles described as 
“auto-railers” over the public highways in the District of 
Columbia would constitute the appellant a common carrier by 
rail. The appellees admitted that the appellant is now en¬ 
gaged in interstate commerce and that its predecessors were 
subject to Part I of the Interstate Commerce Act, and averred 
that the proposed operation of vehicles propelled by gasoline 
motors over the highways in the District of Columbia would 
be subject to Part II of the Interstate Commerce Act (Motor 
Carrier Act, 1935). The appellees denied the allegation that 
a certificate of convenience and necessity was not required 
from the Interstate Commerce Commission to engage in the 
extended operations, and denied that the proposed service into 
the District of Columbia would constitute a terminal service, 
either as a matter of law or fact. They averred that, if the 
appellant be a common carrier by railroad, it is subject to the 
provisions of Section 1 (18) of Part I of the Interstate Com¬ 
merce Act and requires the necessary certificate, and that in 
either event, whether the proposed operations of the appellant 
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be as a common carrier by railroad or as a common carrier by 
motor vehicle, a certificate of convenience and necessity from 
the Interstate Commerce Commission was required before the 
appellant could extend its operations into the District of 
Columbia. The appellees contended that there is substantial 
dispute as to the appellant’s right to engage in the proposed 
operations; that there is no legal duty imposed upon them to 
act upon the application for routing until the appellant had 
been authorized to enter the District of Columbia; that the 
issues joined by the pleadings call for construction and inter¬ 
pretation of statute laws; and that for the foregoing reasons 
a writ of mandamus should not issue (R. 9-11). 

The proposed operation in the District of Columbia would 
be wholly off rails (R. 9). The appellant’s terminus nearest 
to the District of Columbia is at Rosslyn, Virginia (R. 2, 6). 
The proposed operation would be across a state line into 
downtown Washington at the intersection of Constitution and 
Pennsylvania Avenues. Under the proposal, the appellant 
would operate its vehicles in their entirety in a through move¬ 
ment from Fairfax via Rosslyn, Virginia, into downtown 
Washington. The proposal was to operate the auto-railers on 
fixed schedules, using all the vehicles now operated by the 
appellant and five additional auto-railers, which it had an 
option to purchase (R. 5-6). The appellees asked the lower 
court to take judicial notice of the distance covered by the 
proposed operation. 

SUMMARY OF ARGUMENT 

Mandamus will not issue except where the act sought to be 
enforced is clear and complete; or to correct alleged error of 
an administrative body unless it appear that such tribunal 
was plainly and palpably wrong in refusing to take jurisdic¬ 
tion; or when the statute sought to be enforced is open to 
more than one construction. The proposed operation by the 
appellant into the District of Columbia is subject to the juris¬ 
diction of the Interstate Commerce Commission and requires 
a certificate of convenience and necessity. Such operation 
would not constitute terminal service. 
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ARGUMENT 

I 

Mandamus will not issue to establish a legal right or to enforce 
the performance of an act unless the right is clear and complete; 
to correct alleged error of an administrative body unless it ap¬ 
pear that such administrative tribunal was plainly and palpably 
wrong; or when the statute sought to be enforced is open to 
more than one construction; or to enforce an idle act or one 
that may work a public injury, even though the right be tech¬ 
nically legal. 

It is a well recognized principle of law that mandamus will 
not issue to control the discretion and authority imposed in 
public ofi5cers or administrative bodies, or to establish a legal 
right, or to serve as an appeal. 

In Calf Leather Tanners’ Ass’n. v. Morgenthau, 65 App. 
D. C. 93 (SO F. (2d) 536), (1935), this Court said that it was 
not necessary to pass upon the soundness of the conclusion 
reached by the Secretary of the Treasury. The Court said: 

that it is necessary to determine here is 
whether the Secretary, under the statute and the Stet¬ 
son Case, was fairly confronted with a problem invok¬ 
ing the exercise of his judgment and discretion, or 
whether the meaning of the statute and the case is so 
clear as to make the raising of a question by the Sec¬ 
retary capricious or arbitrary. 


“* * * But the law is equally clear that where an 
exercise of judgment or discretion by an administrative 
officer is necessary in determining his duty, mandamus 
will not lie.” 

To the same effect see: 

U. S. Ex Rel. Fault v. Ickes, 65 App. D. C. 273 (S2 F. (2d) 
S79) (1936). 

Ickes V. Pattison, 65 App. D. C. 116 (SO F. (2d) 708) (1935). 

U. S. Ex Rel. Alaska Smokeless Coal Co. v. Lane, 250 U. S. 
549 (1919). 

U. S. Ex Rel. Cox v. Hitchcock, 19 App. D. C. 347 (1902). 





7 


In U. S. Ex Rel. Ashley v. Roper, 4S App. D. C. 69 (1918), 
the Court said: 

* * But where the power granted is not minis¬ 
terial, but discretionary, the officer is free to adopt any 
of the positions warranted by the statute he is called 
upon to construe, and in such case the courts will not 
revise his judgment.” 

In this case the court said that the statute sought to be 
enforced by mandamus “is open to at least two constructions” 
and the action of the officials in adopting one, rather than the 
other, was within their authority, “and hence their action is 
not subject to our control.” 

In Reichelderfer v. Johnson, 63 App. D. C. 334 (1934), this 
court held that mandamus will not issue when the statute 
sought to be enforced is open to more than one construction. 

In U. S. Ex Rel. Chicago, Great Western R. Co. v. I. C. C., 
294 U. S. 50 (1935), the Missouri-Kansas-Texas Railroad 
Company applied to the Interstate Commerce Commission, 
pursuant to Section 3 (4) of the Interstate Commerce Act, 
for an order granting it the right to use the terminal of other 
railroads at Kansas City and to fix the compensation there¬ 
for. Upon the hearing, the Commission decided that the 
power and authority invoked were not conferred upon it, and 
issued its order accordingly. The petitioner contended that 
whether the Commission refuses to receive a complaint or, 
upon receiving it, entertains and grants a motion to dismiss 
for lack of jurisdiction, its action comes to the same thing, 
namely a refusal of jurisdiction, and the Supreme Court said, 
“We think that this is so.” The court said that the ultimate 
question in that case is whether, in holding that the statute 
granted it no authority, the Commission was so plainly and 
palpably wrong, as a matter of law’, that the writ should issue. 
It said: 

“The absence of a remedy by suit or action to redress 
alleged error of an administrative body is not in itself 
sufficient to invoke the powder of mandamus. Not only 
must there be no such remedy, but it must appear that 
the administrative tribunal w’as plainly and palpably 
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wronj5 in refusing to take jurisdiction. Is this shown 
in the present instance? We think not.” 

The court further said that: 

‘‘Where the matter is not beyond peradventurc clear 
we have invariably refused the writ, even though the 
question were one of law as to the e.xtent of the statu¬ 
tory power of an administrative officer or body. We 
think this principle applicable in the present case and 
the courts below were right in refusing the writ.” 

The order of the Public Utilities Commission (R. 7-8) 
shows that the Commission has exercised its discretion and 
judgment and has interpreted its authority in the light of its 
experience and in the light of decisions by the Interstate Com¬ 
merce Commission and the courts. Mandamus should not 
issue to control that discretion unless it appear to be plainly 
and palpably wrong. The order shows that the Commission 
did not refuse to act upon the application, but pointed out the 
way in which the appellant may act within the restrictions and 
limitations imposed by Federal statutes. This is not a case in 
which there are imposed restrictions or limitations by a State 
statute, which might be in contravention of the Federal stat¬ 
utes. 

On page 6 of appellant’s brief cases are cited to show that 
the operation of the appellant constitutes interstate commerce. 
That question has never been in issue in this proceeding. The 
appellees admitted in their answer that the appellant is en¬ 
gaged in interstate commerce. 

The Public Utilities Commission in the case at bar acted in 
the same manner as did the Interstate Commerce Commission 
in the Chienr/o, Great Western Railroad Company case, supra. 
It is holding in abeyance further action on the application 
until the appellant meets the requirements of Federal statutes. 
The Commission has not refused to act. It made its findings 
and issued its order pursuant thereto. In its findings, the Com¬ 
mission stated that it was its opinion that it was futile to 
exercise the police powers imposed upon it until the appellant 
had complied with the provisions of the Interstate Commerce 
Act. 
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In U. S. Ex Rel. Greathouse v. Bern, 289 U. S. 352 (1933), 
it was said that the court in its discretion may refuse manda¬ 
mus to compel the doing of an idle act, and cited Turner v. 
Fisher, 222 U. S. 205 (1911). 

The language of the Transportation Act of 1920 and the 
many decisions of the courts interpreting that act clearly show 
that any transportation in interstate commerce is of national 
concern and affects the public interest. The courts have many 
times said that the extension of operations in interstate com¬ 
merce without Federal regulation may work a public injury, 
and in the Bern case, supra, the Supreme Court said that a 
court, in its discretion, may refuse mandamus to give a remedy 
which would work a public injury. To the same effect is the 
decision of the Third Circuit in Seaboard Airline R. Co. v. 
Atlanta V. & C. R. Co., 35 F. (2d) 609 (1929). 

II 

If the appellant is a common carrier by railroad, the proposed 
operation across a state line in a through movement in inter¬ 
state commerce would be subject to Section 1 (18) of the Inter¬ 
state Commerce Acl 

The application filed by the appellant with the Public 
Utilities Commission declared that it proposes to operate 
through auto-railer service from various points on its line in 
Virginia into downtown Washington on fixed schedules (R. 
5-6). It proposes to enter Washington from Rosslyn, its 
present terminus. The appellant contends that it is a common 
carrier by railroad. It is admitted that it is engaged in inter¬ 
state commerce as a common carrier wholly within the Com¬ 
monwealth of Virginia, but it is denied that the appellant is 
a railroad. If the appellant be a common carrier by railroad 
and it be permitted to operate in a continuous through move¬ 
ment its entire transportation equipment to the point desig¬ 
nated in its application, then such operation constitutes an 
extension of its line of railroad within the purview of Section 
1 (IS) of the Interstate Commerce Act. What does the ap¬ 
pellant propose to extend? Not motor bus operation it says, 
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because it contends that it does no motor carrier operation 
within the purview of the Motor Carrier Act of 1935. If the 
appellant be a railroad, then the proposed operation into the 
District of Columbia would be an extension of that same rail¬ 
road. If the appellant may escape the provisions of Paragraph 
(IS) because, as it contends, it does not propose “to extend 
its line of railroad in connection with said operation by the 
construction of any new or additional lines of tracks,” it would 
result in permitting it to disregard “the substance of things 
and make evasions of the act of Congress quite easy.” South¬ 
ern Pacific Terminal Co. v. /. C. C., 219 U. S. 49S (1911). 

In Texas & Pacific Ry. Co. v. Gulf, Col. & S. F. Ry. Co., 
270 U. S. 266 (1926), suit was brought by the Texas & Pacific 
to enjoin the Gulf from constructing tracks a distance of 7Y> 
miles, wholly within the State of Texas, without a certificate 
under Section 1 (18). The defendant challenged the jurisdic¬ 
tion of the court and insisted that the line is merely an indus¬ 
trial track, which is excepted from the provisions of Paragraph 
(IS) by Paragraph (22) of the said section. The Supreme 
Court said this line is clearly not a spur in the sense in which 
that word is commonly used; that it presents some of the 
characteristics of a branch, “and a branch is clearly an exten¬ 
sion of a railroad within the meaning of Paragraph (18).” 
The Court said: 

“* * * Congress undertook to develop and main¬ 
tain, for the people of the United Stales, an adequate 
railway system. It recognized that preservation of the 
earning capacity, and conservation of the financial re¬ 
sources, of individual carriers is a matter of national 
concern; that the property employed must be permitted 
to earn a reasonable return; that the building of un¬ 
necessary lines involves a waste of resources and that 
the burden of this waste may fall upon the public; 
that competition between carriers may result in harm 
to the public as well as in benefit; and that when a rail¬ 
road inflicts injury upon its rival, it may be the public 
which ultimately bears the loss. * * * (Citing cases.) 
The act sought, among other things, to avert such 
losses.” 

If the Public Utilities Commission is required by mandate 
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to reconsider the appellant’s application, it will be entirely ! 
without regard to the preservation of the earning capacity 
and conservation of the financial resources either of the ap- i 
])ellant or of other interstate carriers now operating in the 
territory under authority of the Interstate Commerce Com¬ 
mission. It would be without any consideration of the harm i 
that might result to the public by the additional transporta¬ 
tion in interstate commerce and without regard to the public 
need. Such action would be wholly contrary to the purpose of . j 

the Interstate Commerce Act, both Parts I and II. | 

The proposed operation from Fairfax via Rosslyn to down- j 

town Washington would be to extend substantially the line ; 

and the transportation of the appellant. The extension would | 

be into territory now served by carriers engaged in interstate | 

commerce wholly within the jurisdiction of the Interstate j 

Commerce Commission, as well as by local transportation fa¬ 
cilities within the jurisdiction of the Public Utilities Commis- j 
sion of the District of Columbia and the Interstate Commerce I 

Commission. The passenger who would enter the auto-railer | 

at Fairfax for any point in the District of Columbia would i 

continue on the same piece of equipment, and such movement j 

would constitute a line-haul or through movement, or town j 

to town transportation. 

In the Texas & Pacific Railway Company case, supra, the | 
Supreme Court said: | ; 

“But where the proposed trackage extends into terri- \ 
tory not theretofore served by the carrier, and particu- | 
larly where it extends into territory already served by ! i 

another carrier, its purpose and effect are, under the ! ! 

new policy of Congress, of national concern. For inva- j 

sion through new construction of territory adequately ‘ 

served by another carrier, like the establishment of ex¬ 
cessively low rates in order to secure traffic enjoyed by 
another, may be inimical to the national interest. If ! 
the purpose and effect of the new trackage is to extend j 

substantially the line of a carrier into new territory, I 

the proposed trackage constitutes an extension of the i 
railroad within the meaning of paragraph 18, although | 
the line be short and although the character of the '■ ^ 

service contemplated be that commonly rendered to i 


J 
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industries by means of spurs or industrial tracks. Bein.u; 
an extension, it cannot be built unless the Federal com¬ 
mission issues its certificate that public necessity and 
convenience reciuirc its construction.” (Italics sup¬ 
plied.) 

The District Court for the Eastern District of Michigan in 
Detroit cfc M. Ry. Co. v. Boyne City G. & A. R. Co., 286 F. 
540 (1923), clearly stated the purpose actuating Congress in 
adding to the Interstate Commerce Act the provisions of Para¬ 
graphs (IS) to (22) of Section 1 thereof: 

“Congress had in mind and was endeavoring to cor¬ 
rect the disastrous evils, to both the railroads and the 
public, which for many years had attended the con¬ 
struction of lines of railroad, main and branch, in ruin¬ 
ous competition with each other and with resultant in¬ 
jury to the public, which was compelled to bear the 
inevitable consequences of such a situation. The statu¬ 
tory provisions now under consideration substituted, as 
the underlying basis for the construction of new lines 
of railroad (main and branch), in place of the previous¬ 
ly controlling policy of the private desires and ambi¬ 
tions of owners of railroads, the new test and rule of 
public convenience and necessity,” 

If the appellant may enter the District of Columbia with¬ 
out a certificate of convenience and necessity, it would be con¬ 
trary to “the new test and rule of public convenience and 
necessity” and under the rule of private desires and ambi¬ 
tions. Further quoting from the Detroit & M. Ry. Company 
case, supra, the court said that it is sufficiently plain— 

“* * * that Congress intended to subject to the re¬ 
quirements of the act so-called main or branch lines of 
railroad, that is. lines desiyned and used for continuous 
transportation service by through, full trains between 
different points of shipment or travel, and to exclude 
from the operation of the statute all that mass of‘tracks’ 
(as distinguished from ‘lines’) naturally and necessar¬ 
ily designed and used for loading, unloading, switching, 
and other purposes connected with, and incidental to. 
but not actually and directly used for, such transpor¬ 
tation service.” (Italics ours.) 

Continuing, the court said that the extensions of new lines 
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within the meaning of the statute are tracks over which there 
are to be train movements in the sense “that such movements 
are a part of the actual transportation haul from the shipper 
to the consignee”; that considering all the facts and circum¬ 
stances, including the proposed operation of entire trains in 
continuous transportation, among other considerations, the 
court held that the proposed extension was a new line, more 
specifically an extension or a branch line, and that the injunc¬ 
tion should be granted until a certificate is obtained from the 
Interstate Commerce Commission. 

Alabama & V. Ry. Co. v. Jackson & E. Ry. Co., 271 U. S. 
244 (1926), involved the jurisdiction of the Interstate Com¬ 
merce Commission to authorize the construction of a mere 
junction with another railroad. The court said: 

“The establishment of the junction at that point 
would if the objection is well founded, obviously im¬ 
peril interstate commerce. The fact that it may do so, 
shows that the jurisdiction of the Commission over 
such connections must be exclusive, if the duty imposed 
upon it to develop and control an adequate system of 
interstate rail transportation is to be effectively per¬ 
formed. 

***** 

“In matters relating to the construction, equipment, 
adaptation and use oj interstate railroad lines, with 
the exceptions specifically set forth in paragraph 22, 
Congress has vested in the Commission the authority 
to find the facts and thereon to exercise the necessary 
judgment.” (Italics supplied.) 

In Western Pacific Calij. R. Co. v. Southern Pacific Co., 284 
U. S. 47 (1931) the Western Pacific sought to enjoin the con¬ 
struction by the Southern Pacific of 8200 feet of track, located 
wholly in the State of California, without a certificate from the 
Interstate Commerce Commission. The Southern Pacific de¬ 
fended on the ground that the construction would not become 
an extension but a mere industrial or spur track within the 
exception contained in Paragraph (22) of the said section. 
The trial court granted an injunction, but the Circuit Court 
of Appeals for the Ninth Circuit held that the Western Pacific 
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was not a party in interest under Paragraph (20) of the said 
section, but expressed no opinion on the question whether such 
construction would be an extension under Paragraph (IS). 
The Supreme Court reversed and said the Circuit Court was 
in error in not passing upon the question whether the con¬ 
struction was an extension under Paragraph (IS). 

In Texas & N. 0. R. Co. v. Northside Belt Ry. Co., 276 U. S. 
47o (192S)> the Xorthsidc Belt instituted condemnation pro¬ 
ceedings against the Texas & X. 0. R. Co. to secure a right-of- 
way. Thereupon, the Texas & X”. 0. brought suit to enjoin, 
under Paragraphs (IS) to (22) on the ground that no certi¬ 
ficate had been obtained from the Interstate Commerce Com- 
mi.ssion. The court found that the Xorthside was an intra¬ 
state carrier only and that the construction would not burden 
interstate commerce directly or indirectly, and that Paragraphs 
(18) to (22) were not applicable. In that case it was ad¬ 
mitted that the operation of the construction had not begun 
and that there was no threat to use the line in interstate 
commerce, and that it could not be used in interstate commerce 
until completed. The Supreme Court affirmed the lower court 
and said that to deny an injunction and dismiss a bill without 
prejudice was at least a permissible exercise of the court’s 
discretion. But in doing so, the Supreme Court said: 

“If it undertakes to engage in interstate commerce, 
its operation becomes immediately a matter of national 
concern and it comes within the purview of those para¬ 
graphs. * * * As long as the Xorthside Company con¬ 
fines its operations to intrastate commerce, it will not 
violate the Federal law,” (Italics supplied.) 

The appellant at bar stated in its application to the Public 
Utilities Commission that it did not propose to do intrastate 
business but only interstate business, and under the pronounce¬ 
ment of the Supreme Court in the above cited case, the opera¬ 
tion in interstate commerce is a matter of national concern and 
is subject to Paragraph (18). 

In El Dorado & W. Ry. Co. v. Chicago, R. I. & P. Ry. Co., 
5 F. (2d) 777 (Sth Circuit 1925), the Rock Island sought to 
enjoin the El Dorado from prosecuting its petition before the 
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Arkansas Railroad Commission for an order authorizing it to 
make an extension of one of its tracks for a distance of 1500 
feet, to connect with the track of another railroad, until it 
had obtained a certificate from the Interstate Commerce Com¬ 
mission. The action was defended on the ground that a cer¬ 
tificate was not necessary because the extension came within 
the exception contained in Paragraph (22). The court said 
the construction of the 1500 feet proposed is a direct extension 
of the railroad of the defendant and that the purpose and effect 
will be “to operate it or cause it to be operated for the through 
transportation” of interstate freight. The court held that the 
question was within the jurisdiction of the Interstate Com¬ 
merce Commission. 

Paragraph (IS) places in the jurisdiction of the Interstate 
Commerce Commission both the extension and abandonment 
of interstate railroad operations. Both are matters of national 
concern and of public interest. If the appellant has the right 
to enter (he District of Columbia without a certificate from 
the Interstate Commerce Commission, it likewise would have 
the right to abandon such operations without a certificate, 
without regard to the public interest. 

In Colorado v. United States, 271 U. S. 153 (1926), suit 
was brought by the State of Colorado to enjoin and set aside 
in part an order of the Interstate Commerce Commission 
which permitted the abandonment of a branch line located 
wholly within the State of Colorado. The State contended 
that the Commission lacked power to authorize the company 
to abandon a part of its line wholly within the State. The 
court said that the State’s argument rested upon a miscon¬ 
ception of the nature of the pow’er exercised by the Commis¬ 
sion in authorizing abandonment under Paragraphs (18) to 
(20); that the sole objective of Paragraphs (18) to (20) is 
the regulation oj interstate commerce. It pointed out that 
Congress expressly excluded from Federal control that part 
of the railroad which consists of spur, industrial, team, switch¬ 
ing or sidetracks located wholly within one state, and said: 

“But as to the rest of every railroad line used in in¬ 
terstate commerce, Congress reserved the full authority 
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to determine whether, and to what extent, public con¬ 
venience and necessity permit of abandonment. 

* # * » * 

“The authority to find the facts and to exercise there¬ 
on the judgment whether abandonment is consistent 
with public convenience and necessity, Coyigress con¬ 
ferred upon the Commission.” (Italics supplied.) 

The appellant argues that Paragraph (IS) applies only 
to construction of tracks. In so doing, it cites New York Dock 
Ry. V. Pa. R. Co., 62 F. (2d) 1010 (1933), and in its brief, 
pages 10 to 14 inclusive, quotes liberally from that decision. 
The appellant stated that it would discuss that case at length 
because it so closely parallels the case at bar. We submit 
that there is no parallel between the two cases. 

The essential difference between the two cases is this: In 
the case of the Pennsylvania Railroad Company, its terminus 
was and at all times had been in New York City. There the 
Pennsylvania proposed to change its method of delivering 
freight by the use of motor trucks from its terminals directly 
to its consignees, a purely accessorial terminal service, in the 
territory it was then serving. The change was from the use 
of car floats to motor vehicles. It did not propose to perform 
any new* through movements or extend its terminal one foot 
beyond its present terminal. In the case at bar, the appellant 
proposes to do a through service from Virginia into downtown 
Washington. Its present terminal is not in the City of Wash¬ 
ington but at Rosslyn, Virginia. The appellant proposes to 
cross a state line and invade new territory, and to establish 
a new terminal at the intersection of Constitution and Penn¬ 
sylvania Avenues. The proposal of the appellant is not to 
change its method, but to change its terminal. 

On page 10 of their brief, counsel for the appellant state 
that the Pennsylvania Railroad Company’s eastern terminus 
was physically at the New Jersey waterfront. The Circuit 
Court of Appeals said that the Company operates a line of 
railroad— 

* * whose eastern terminus physically is at the 
New Jersey w’aterfront opposite the city of New* York 
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hut actually —by use of car floats and force of statute— 
at stations across the river on the waterfront of Man¬ 
hattan, Brooklyn, the Bronx, and other boroughs within 
the commercial area known as the port of New York.” 
(Italics supplied.) 

The difference between the case at bar and the New York 
Dock Railway case is further illustrated by the finding of the 
Court, when it said of the motor truck service proposed in 
that case; 

“It does not intend to invade new territory by ex¬ 
tending its line of tracks or expanding its lighterage 
facilities, the equivalent of tracks, a foot beyond their 
present termini, or by establishing new terminals, but 
intends by its proposed practice of coordinating rail 
transportation and truck service to reach its patrons, 
present and prospective, within New York City— terri¬ 
tory into which it now enters and which it now serves 
—by delivering and receiving at their doors freight 
which it has transported or is about to transport over 
its rails * * (Italics supplied.) 

On pages 18 and 19 of their brief, counsel argue that the 
Pennsylvania Railroad Company in the New York Dock Rail¬ 
way case proposed to enter new territory, and quote in support 
of this assertion portions of the bill of complaint before the 
lower court and from the petition for a writ of certiorari. The 
Court found, as shown in the above quotation, that the Penn¬ 
sylvania did not intend to invade new territory by extending 
its line one foot beyond its present terminus. The finding of 
the Court is far more trustworthy than the allegation of the 
bill of complaint. The bill of complaint also alleged that the 
change from the use of car floats to motor trucks would con¬ 
stitute an abandonment of the lines. 

The decision of the lower court in the New York Dock Rail¬ 
way case is found at 1 F. S. 20, in which the District Judge 
said: 

“Complainants seek to restrain the defendant from 
making the following changes in its method of freight 
rates and deliveries of freight in the area of the Port 
of New York: * * 

Then the Court enumerates the changes proposed by the 
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Pennsj'lvania Railroad and said that the rendition of the new 
service to and from places of business of shippers and con¬ 
signees in the boroughs of Manhattan. Brooklyn, and Queens 
“instead of to and from the waterfront stations as now and 
as for a long time heretofore provided, is intended of accomp¬ 
lishment by means of motortruck conveyance between the 
water front yards’’ of the company on the New Jersey side of 
the harbor and the places in Manhattan, Brooklyn, and 
Queens “which such motor trucks will, among other methods, 
move across the harbor under their own power through tun¬ 
nels and over bridges, * * 

The Circuit Court, in its decision, stated that the complain¬ 
ants in that case were doing a motortruck service from the 
terminals of the Pennsylvania Railroad in New York, “where, 
at present, transportation over that system begins or ends 
according to the direction of the traffic.” It is obvious from 
the language of both the District Court and the Circuit Court 
in the New York Dock Railway case that the Pennsylvania 
Railroad was merely changing its method of service at its ex- 
isting terminal. The proposal of the appellant in the case 
at bar is to render through service, across a state line, into 
territory that it does not now serve. It does not propose a 
change in its method. 

On the strength of the New York Dock Railway case, the 
appellant attempts to show that the proposed through move¬ 
ment across a state line from Rosslyn to downtown Washing¬ 
ton is terminal service. This subject will be discussed more 
fully later herein. 

As pointed out by the court in that case, the Pennsylvania 
proposed to render a different kind of service in the “territory 
into which it now enters and which it now serves.” The ap¬ 
pellant does not now enter the District of Columbia; it does 
not now serv^e the District of Columbia; its terminal is in 
Virginia and not in the District of Columbia. In the Neiv 
York Dock Railway case the Court said that Congress by the 
Transportation Act of 1920— 

“* * * indicated with no uncertainty that the Nation 

has a concern and the public an interest in the exten- 
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Sion of a line of railroad into new territory by prevent¬ 
ing, if such be the case, a profitless extension whereby 
capital charges and operating costs will be increased 
and, in consequence, freight rates raised; * * *,” 
(Italics ours.) 

and the Court further said that this cannot be done— 

* * by a railroad company of its own will but only 
on allowance by the Commission after finding that it 
will be convenient and necessary to the public.” 

The Supreme Court denied certiorari in the New York 
Dock Railway case, 2S9 U. S. 750. 

The denial of the writ of certiorari clearly shows that the 
decision in its entirety was not in conflict with decisions of 
the Supreme Court and various circuit courts and decisions of 
the Interstate Commerce Commission. The service was purely 
terminal service, and the Interstate Commerce Commission 
and the courts have always held prior to the Motor Carrier 
Act of 1935 that such terminal motor service did not require 
a certificate of convenience and necessity. On the other hand, 
the Court pointed out in the New York Dock Railway case 
that the invasion of new territory or the establishment of a 
new terminal is a matter of national concern and of public 
interest and does require a certificate. 

On page 10 of its brief the appellant states that the Penn¬ 
sylvania Railroad Company “had established stations across 
the river on the waterfronts of Manhattan, Brooklyn and 
other boroughs” in New York. The Circuit Court stated at 
the time that case was before the court that the Pennsylvania 
Railroad’s actual terminus was in New York City “at stations 
across the river on the waterfront of Manhattan, Brooklyn, 
the Bronx, and other boroughs,” in the commercial area known 
as the Port of New York. It is a well known fact, of w’hich 
this Court may take judicial notice, that the terminus of the 
Pennsylvania Railroad has always been in New York City. 
The appellant confuses stations with terminal. Every railroad 
in a metropolis such as New York has many stations, served 
from its terminal, but the stations have never been consid¬ 
ered by the Interstate Commerce Commission, by the courts. 
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or by the railroads as being the “terminal” of the railroatl. 
Furthermore, “stations” are not established at any point ex¬ 
cept at terminals or intermediate stations. The appellant does 
not have a “station” in the District of Columbia. It docs not 
have “stations” at its terminal at Rosslyn. Furthermore, the 
Pennsylvania Railroad has at all times had on file with the 
Interstate Commerce Commission tariffs covering both its 
New Jersey stations and New York City, but the appellant 
does not have on file with the Interstate Commerce Commis¬ 
sion any tariff covering the District of Columbia. 

On page 11 of its brief the appellant states that it will not 
be extending its line of railroad into Washington, but rather 
will be extending its “transportation” service, and it urges this 
as a reason why the proposefl operation is not subject to 
Section 1 (IS) of the Act. But the Supreme Court said in 
Texas ct* -V. O. R. Co. v. Xorthside Belt Ry. Co., supra, that if 
a carrier “undertakes to engage in interstate commerce its 
operation becomes immediately a matter of national concern 
and it comes wdthin the purview” of Paragraphs (18) to (22) 
of the Act. 

Even if the extension is “transportation service,” it will be 
by means of motor vehicles subject to the Motor Carrier Act, 
1935, and will require a certificate from the Interstate Com¬ 
merce Commission. 

If the appellant may cross the State line to enter the Dis¬ 
trict of Columbia without a certificate of convenience and 
necessity from the Interstate Commerce Commission because 
it is extending its “transportation service,” it may, under that 
theory, “extend its transportation service” into the State of 
Maryland or into the State of Pennsylvania or into any other 
state. The right to extend transportation service is not limit¬ 
ed to one direction or merely to the District of Columbia. 

If the appellant may evade the provision of Paragraph (18) 
on the theory that it is not extending its “line of railroad” but 
rather extending its transportation service, then, under that 
reasoning, any common carrier by railroad now entering the 
District of Columbia may “extend its transportation service” 
into the territory now served by the appellant or adjacent 
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territory. It is not believed that Congress intended that any 
such incongruous condition should develop under the Trans¬ 
portation Act of 1920. If the appellant’s theory is correct, 
all of the evils that Congress intended to abate by these provi¬ 
sions of the Transportation Act of 1920 would be promoted by 
the adoption of motor vehicles, which would not be an “exten¬ 
sion of a line of railroad.” It is incredible that Congress in¬ 
tended to permit the evasion of such evils by the use of other 
methods of transportation in interstate commerce merely be¬ 
cause such methods do not involve the construction of tracks. 

The appellant attempts to draw a similarity between the 
.service it proposes to do in the District of Columbia and the 
service rendered by the Pennsylvania and the B. & 0. Rail¬ 
roads between Jersey City and New York City, and the service 
rendered by railroads from East St. Louis, Illinois, to St. Louis, 
Missouri, and from Oakland, California, into San Francisco. 
The Interstate Commerce Commission pointed out the dis¬ 
tinction in the kind of service that the appellant proposes and 
that rendered by the Pennsylvania between New Jersey and 
New York and the other railroads in East St. Louis and Oak¬ 
land in its decision in Drayage and Unloading at Jefferson 
City, Missouri, 206 I. C. C. 436 (1935), at page 440. 

There a line of the Missouri-Kansas-Texas Railroad passed 
through North Jefferson, Missouri, a distance of 1.5 miles from 
Jefferson City. Its rails had never reached Jefferson City, but 
the railroad held itself out as a common carrier of freight to 
Jefferson City and assumed the expense of transporting the 
traffic to and from that point by motor vehicles. The railroad 
took the position in that case that the appellant takes in re¬ 
spect of its proposed operations into the District of Columbia 
in the case at bar. The railroad made the same argument 
that the appellant made in the court below and has made in 
its brief before this Court; that is to say, the Missouri-Kansas- 
Texas said: 

“* * * its action is no different from that of the car¬ 
riers whose rails end at the New Jersey shore of New 
York harbor, but who hold themselves out as trans¬ 
porting to and from Manhattan Island by means of 
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lighterage service, or of the so-called east-side lines 
whose rails terminate at East St. Louis. Ill., but whose 
rates are published to apply to and from St. Louis, their 
serv’ice being extended beyond East St. Louis on car¬ 
load traffic through the Terminal Railroad Association 
of St. Louis, and on less-than-carload traffic by means 
of drayage transfer." 

The argument made at the top of page 24 of appellant’s 
brief in the case at bar is almost identical with the argument 
that the Missouri-Kansas-Texas made before the Commission 
in Drayacje and Unloading at Jejjerson City, supra. This 
Court may take judicial notice of the distance from Rosslyn, 
Virginia, to the intersection of Constitution and Pennsylvania 
Avenues. Jefferson City was only 1.5 miles distant from the 
railroad’s intermediate station at North Jefferson. The Inter¬ 
state Commerce Commission answered that argument, which 
is sufficient answer to the appellant’s argument before this 
Court, in the following language, found at page 440 of 206 
I. C. C. Reports: 

‘Tt is clear from the record that the corporate limits 
of Jefferson City do not include North Jefferson, and 
that the switching limits of North Jefferson do not em¬ 
brace those of Jefferson City, or vice versa. Conse¬ 
quently, Jefferson City is not now, nor has it ever been, 
a point on the rails of the Missouri-Kansas-Texas. and 
the service between that point and North Jefferson 
must he regarded as a road-haul service and not an ac¬ 
cessorial terminal service. This fact distinguishes this 
service from that referred to as rendered by the east- 
side lines to and from St. Louis and by the New Jersey 
shore lines to and from Manhattan Island.” (Italics 
supplied.) 

The Commission cited its decision in Motor Bus and Truck 
Operation, 140 I. C. C. 685 (1928), and said: 

“In that case we held that we have no jurisdiction 
over service by a motor carrier which extends beyond 
terminal districts and becomes what is commonly des¬ 
ignated as a line haul and in effect acts as an extension 
of the lines of rail or water carriers.’’ 
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This was before the enactment of the Motor Carrier Act. 

On pages 23 and 24 of appellant’s brief, counsel has gone 
outside the record to state that the Baltimore & Ohio on April 
25, 1937, extended the territory which it had previously served 
in downtown New York and established a new station at 
Rockefeller Center, without obtaining a certificate of con¬ 
venience and necessity from the Interstate Commerce Com¬ 
mission, and referred to rate schedules on file with the Inter¬ 
state Commerce Commission of various railroads and quoted 
a schedule which it describes as being a tariff filed by the 
Pennsylvania Railroad. The establishment of a new sta¬ 
tion was not invasion of new territory. As a matter of 
information, the tariff cited on page 24 of the brief as 
I. C. C. A-524 is not a tariff of the Interstate Com¬ 
merce Commission, but is a tariff filed by an agent of 
the railroad company. Since these matters outside the record 
are mentioned, we feel at liberty to point out the distinction 
in the kind of service rendered by the railroads whose tariffs 
have been alluded to and the proposed service of the appel¬ 
lant as shown by its application, in 1936, to the Interstate 
Commerce Commission by its immediate predecessor, which 
operated over the same line and some of the same equipment 
that the appellant now operates. This application was filed 
under the Motor Carrier Act of 1935, for a certificate of con¬ 
venience and necessity to operate between Rosslyn and down¬ 
town Washington “to give through service between Virginia 
and the District of Columbia” with an increase of 6<f in fare 
for such service. The application was referred to a joint board 
authorized under the Motor Carrier Act, in which jurisdiction¬ 
al questions were raised, but the Board passed the question 
of jurisdiction and considered the application upon the merits. 
The Board recommended to the Commission that the certifi¬ 
cate be denied. Whereupon, the appellant’s immediate pre¬ 
decessor petitioned the Commission to permit it to withdraw 
its application, which was granted. 

The motor service at a terminal, such as the Pennsylvania 
and B. & 0. Railroads perform in New York City and such 
as the railroads render in St. Louis and in San Francisco, are 
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entirely different from the proposal of the appellant. It should 
be noted that all of these railroads have tariffs covering all 
of these cities. The appellant admits on page 23 of its brief 
that it has no tariff on file covering the City of Washington. 

Counsel for the appellant argue that Section 1 (IS) of the 
Interstate Commerce Act does not apply to its proposal be¬ 
cause it does not propose to construct tracks. They emphasize 
the use of the words “tracks,” “rails,” and “line of railroad.” 
In Claiborne-Annapolis Ferry Co. v. United States, 285 U. S. 
3S2 (1932), it was held that the Interstate Commerce Com¬ 
mission had power to entertain and act upon the application 
of the Chesapeake Beach Railroad Company and also to grant 
a certificate of public convenience and necessity to operate a 
ferry across Chesapeake Bay. That case did not involve the 
construction of tracks or rails, and incidentally, it was not 
held, nor was it contended, that the operation of a ferry from 
the end of its line constituted a “terminal service.” In the 
New Y^ork Dock Raihvay case, supra, the court said that 
lighterage service was the “equivalent of tracks.” 

In Constructive and Ofj-Track Freight Stations, 156 I. C. C. 
205 (1929). the Interstate Commerce Commission said: 

“It is well settled that the carriers have long since 
extended their rails to New York by jneans of car 
floats.’' (Italics supplied.) 

In Tariffs Embracing Motortruck or Wagon Transfer 
Service, 91 I. C. C 539 (1924), at page 547, the Commission 
said: 

“We have no jurisdiction over the line-haul rates of 
motor-truck companies operated as an extension of the 
lines of rail or water carriers.” (Italics supplied.) 

Here the Commission treated the motortruck service in 
line-haul as being “an extension of the lines of rail.” The 
appellant says it is a common carrier by railroad. If this be 
true, then the through line-haul from Rosslyn to downtown 
Washington would be an extension of its lines of rail within 
the meaning of Paragraph (18). 

Nashville, Chattanooga & St. L. Ry. Boats and Barges, 49 
I. C. C. 737 (1918), was an investigation to see if operation 
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by the railway violated Section 5 of the Interstate Commerce 
Act (Panama Canal Act). The railway has a line of railroad 
from Elora, Tennessee, via Huntsville to Gadsden, Alabama. 
Between Huntsville and Gadsden the Tennessee River inter¬ 
sects its line. All traffic from Hobbs Island to Guntersville, 
a distance of 23 miles, is transported on the river by means 
of boats and barges, which the railway had been operating for 
a number of years. The Commission said: 

“In its tariffs the respondent treats the part of the 
route between Hobbs Island and Guntersville 05 a part 
of its rail line. The distance between the two points 
is considered as rail-line mileage in computing passen¬ 
ger fares and also in computing freight rates when they 
arc made upon a distance basis.” (Italics supplied.) 

The District Court for the District of Columbia, sitting as 
a three-judge court, quoted with approval, in Am. Trucking 
Ass'vs., Inc., V. U. S., 17 F. S. 655 (District Court, D. C., No¬ 
vember 24, 1936), from the Interstate Commerce Commission, 
and said: 


“Congress may be presumed to have legislated with 
knowledge of the court decisions previously mentioned, 
holding that pick-up and delivery service is within the 
meaning of ‘transportation’ as defined in section 1(3) 
of the Interstate Commerce Act as well as with knowl¬ 
edge of our own administrative findings to the effect 
that, while railroad terminal service by motortruck was 
subject to regulation under the Interstate Commerce 
Act. the use of motortrucks by railroads in line-haul 
service was not subject to that act.” 

In State of Florida v. V. S., 292 U. S. 1 (1934), the Supreme 
Court said that Congress had knowledge of the construction 
given to a section of the Interstate Commerce Act by the 
courts and of the important effect of that construction in rela¬ 
tion to intrastate rates, and that the conclusion is not likely to 
be reached that Congress would have undertaken to change 
a policy of such great importance without explicit language 
indicating that purpose. 

What the District Court for the District of Columbia said 
in the American Trucking Associations case and what the 
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Supreme Court said in the last cited case, is applicable here. 
We believe that when Congress enacted Section 1 (IS) of the 
Interstate Commerce Act, it legislated with a knowledge of 
the decisions of the Interstate Commerce Commission and 
of the courts that any extension in interstate commerce of a 
railroad^s operation is an extension of a line of railroad within 
the purv’iew of Paragraph (18). 

In Drayagc and Unloading at Jefferson City, Mo., 200 
I. C. C. 436 (1935), the Commission cited its decision in 
Motor Bus and Truck Operation, 140 I. C. C. 685 (1928), 
and called attention to its language on page 729 thereof, and 
said: 


“In that case we held that we have no jurisdiction 
over service by a motor carrier which extends beyond 
terminal districts and becomes what is commonly desig¬ 
nated as a line-haul and in effect acts as an extension of 
the lines of rail or water carriers.” (Italics supplied.) 

The evils that Congress intended to abate may not be so 
narrowly construed as to permit the extension of line-haul 
movements in interstate commerce by confining necessity and 
convenience to the mere construction of tracks. 

In U. S. V. B. & 0. R. Co., 231 U. S. 274 (1918), the opera¬ 
tion of car floats and lighters across New York Harbor to docks 
and warehouses was involved. The Supreme Court said: 

“The premises were ideally adapted to meet the 
necessities of the great manufacturing and commercial 
business interests along the river front of Brooklyn and 
constituted the only property reasonably obtainable 
by the railroads for the extension of their lines of trans¬ 
portation to the Brooklyn side of East River. That 
through instrumentalities furnished by the Terminal 
Company and the service by it performed transporta¬ 
tion by the railroads begins and ends at this station is 
most obvious.” (Italics supplied.) 

In that case the Interstate Commerce Commission had held 
that the use of car floats and lighters by the Terminal Com¬ 
pany was an “accessorial service.” The Supreme Court said 
that the Commission was in error in assuming that such serv¬ 
ice was an accessorial service. 
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In Railroad Commission v. Southern Padjic Co., 264 U. S. 
331 (1923), the Court said that the proposal to require the 
construction of a union station comes within the provisions 
of Paragraph (18). The construction of a union station does 
not necessarily involve the construction of tracks or a line of 
railroad. 

In New York Harbor Water Facilities Applications, 100 
I. C, C. 383 (1925), the Interstate Commerce Commission 
said that the rail carriers whose rails ended on the shores of 
New York Harbor must maintain and operate accessorial 
marine equipment “for the more convenient operation of 
their railroad lines” and said the transfer and lighterage serv¬ 
ices are equivalent to necessary extensions of the rail lines. In 
speaking of the Central Railroad Company of New Jersey, 
the Commission said that from points in the City of New York 
it is necessary to make use of the ferry to reach Jersey City 
as a part of the rail journey to the group of beach resorts men¬ 
tioned. 

In Transit Commission v. U. S., 289, U. S. 121 (1933), suit 
was brought to set aside an order of the Interstate Commerce 
Commission issued under Section 1 (18) of the Interstate 
Commerce Act, which certified that the present and fu¬ 
ture public convenience and necessity require that the 
Long Island Railroad continue to operate over the lines of 
the Pennsylvania Railroad Company, The operation by the 
Long Island over the Pennsylvania was by virtue of a con¬ 
tract. The Commission held that the reasonableness of a joint 
facility rental is a matter of public interest, as well as one 
affecting the operations of the carriers, and should be consid¬ 
ered in deciding upon public convenience and necessity; that 
the financial, as well as the transportation features, might be 
dealt with under the authority conferred by Section 1 (18); 
“and that in cases of extensions of operations under trackage 
rights” the cost is not less important than in cases of extension 
by construction, acquisition, or lease. 

The District Court in that case found that the operation 
under trackage agreements may affect interstate commerce, 
“that an extension, whether arising out of such agreements or 
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otherwise, has a vital effect upon such commerce/’ and that 
the same dangers that are to be guarded against when a rail¬ 
road extends its line for its own use or leases it for the sole 
use of another exist where it agrees to a joint use by itself and 
another road. It held that, upon consideration of the lan¬ 
guage of Section 1 (IS) in the light of the facts found and of 
settled governmental policies in respect of the regulation of 
interstate transportation, the trackage agreement came within 
the provision of that section and that the Interstate Com¬ 
merce Commission had jurisdiction over the trackage agree¬ 
ments. 

Appeal was taken to the Supreme Court, and that Court 
said: 

"'These provisions do not specifically mention track¬ 
age agreements providing for joint use of railroad lines, 
tracks or other facilities by two or more carriers. The 
question is whether the general language of paragraph 
(IS) includes the arrangement under consideration. 
Prior to the Transportation Act. 1920, regulations coin¬ 
cidentally made by Federal and state authorities were 
frequently conflicting, and often the enforcement of 
state measures interfered with, burdened and destroyed 
interstate commerce. * * * Need for effective regula¬ 
tion in this field had become urgent, and undoubtedly 
the Congress, by the provisions above referred to, in¬ 
tended to confer upon the Commission plenary power 
to limit interstate carriers’ expenditures for construc¬ 
tion or operation to lines of railroad reasonably neces¬ 
sary for the service of the public. 

“So far as concerns the purpose to be attained by this 
legislation, there is no room for a distinction between 
unjustifiable expenditures for the construction or op¬ 
eration of new mileage, on the one hand, and inade¬ 
quate rentals or extortionate exactions under trackage 
agreements, on the other. The reasons for the exertion 
of Federal authority, to the exclusion of state regula¬ 
tion, apply with like force to both. The act, including 
paragraph (IS) and related provisions, is construed to 
make Federal authority effective to the full extent that 
it has been exerted and with a view of eliminating the 
evils that Congress intended to abate. * * * (Citing 
cases.) 
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“The words employed are broad enough to include 
the Long Island operations under the trackage agree¬ 
ment. The phrase ‘to operate any line of railroad’ seems 
quite sufFiciciU to include such use. There is nothing to 
suggest that the ‘operation’ for which the Commission’s 
approval is required may not be by other than the 
owner or lessee of the line or that it is to be limited to 
exclusive use. P'or more than a score of years the Long 
Island has used these lines for the passage of frequent 
trains carrying an enormous and ever increasing traffic 
between the terminus of its owned railroad at Sunny- 
side and the Pennsylvania Station. It is no stretch to 
say that it has been operating such lines or that they 
constitute an ‘extension’ of its own railroad. The use is 
a joint one but it is nevertheless ‘operation.’ And the 
phrase, ‘engage in transportation ... by means of such 
additional or extended line of railroad’ reasonably may 
be deemed to include a line owned by another carrier. 
The Long Island’s use of the Pennsylvania lines covered 
by the agreement serves the same purpose as would the 
acqusition of such lines by purchase or the construction 
by it of a like extension into Manhattan. The provision 
as to abandonment is also significant, for if the Long 
Island were to cease to use the lines covered by the 
agreement, it reasonably might be held to have aban¬ 
doned a ‘portion of a line of railroad.’ Any interpreta¬ 
tion excluding the lines of railroad in question would 
conflict with implications of our decisions. * * * (Cit¬ 
ing cases.) The provisions of paragraph (18) undoubt¬ 
edly apply to the operations under trackage agreements 
such as that under consideration.” 

The Transit Commission case did not involve the construc¬ 
tion of any tracks or the laying of any rails. As stated by the 
Court, the question is whether the general language of Para¬ 
graph (IS) includes the extension of through service into new 
territory. If the appellant be a common carrier by railroad 
subject to the provisions of Part I of the Interstate Commerce 
Act. then the proposed operations in a continuous movemeni 
into the District of Columbia would constitute line-haul or 
town-to-town haul and arc subject to Section 1 (18). In the 
language of the Court in the Transit Commission case, the 
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words employed in that paragraph are broad enough to include 
the proposed service. 

The appellees contended in the lower court and assert here 
that the decision in New York Dock Railway v. Pennsylvania 
Railroad, supra, in which case certiorari was denied by thc' 
Supreme Court, was not in conflict with the Transit Commis- 
si-on case. The denial of the writ is sufficient proof of the fact 
that it is not in conflict with the Transit Commission case. 
Thc Interstate Commerce Commission and the courts have al¬ 
ways held that line-haul or through movements in interstate 
commerce by motor vehicles were not within the jurisdiction 
of Part I of the Act. On the other hand, they have always 
held that the operation of motor vehicles as a terminal service 
which is part of thc rail movement was subject to the jurisdic¬ 
tion of the Commission under Part I of thc Act. Since thc 
enactment of the Motor Carrier Act, the Commission has in 
every instance held that motortruck service in a continu¬ 
ous movement or in the nature of line-haul or city-to-city 
haul, is subject to the Motor Carrier Act and requires a cer¬ 
tificate of convenience and necessity. 

It does not require a physical track to create ruinous com¬ 
petition, waste, and public inconvenience. To hold that Con¬ 
gress did not intend to abate the evils of unbridled ambitions 
and ruinous competition by means other than the construction 
of physical tracks, is to deny the spirit and purpose of the 
Transportation Act and is contrary to the numerous decisions 
of the Interstate Commerce Commission and the courts. 

Ill 

Through movement in interstate commerce of appellant’s vehi¬ 
cles into the District of Columbia does not constitute “terminal 
service.” 

The application filed with the Public Utilities Commission 
shows on its face that the appellant proposes to do a through 
transportation service from Fairfax by way of Rosslyn into 
thc District of Columbia. The appellant contends that such 
through movement constitutes a terminal service. Transpor- 
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lation of complete operating equipment in interstate com¬ 
merce from various points on the appellant’s line in the Com¬ 
monwealth of Virginia to various points in the District of 
Columbia, and a like service from various points in the Dis¬ 
trict of Columbia to various points in the Commonwealth of 
\'irginia, is contrary to the common acceptation of the term 
‘‘terminal service.” 

The appellant calls the service that it proposes to do a 
pick-up and delivery service. This term is ordinarily applied 
to freight, although it might well include passengers. But the 
term is usually applied by the Interstate Commerce Commis¬ 
sion and the railroads to that incidental service performed by 
a railroad at its terminals to reach warehouses, stations, in¬ 
dustries, etc., off-track at terminal stations, or to “off-track” 
or “constructive” stations. 

In Pick-Up and Delivery In Official Territory, 218 I. C. C. 
441 (1936), the Interstate Commerce Commission, at page 
44.5, said: 

“The service commonly referred to as pick-up and 
delivery is defined in the tariffs substantially as cover¬ 
ing the transportation of freight between the premises 
of the carrier s freight station and the platform or door¬ 
way directly accessible to trucks at the consignor’s or 
consignee’s warehouse, factory, store, place of business, 
or private residence. Unless otherwise specifically in¬ 
dicated. the service is available only in areas within the 
corporate limits of cities or towms or, in the case of 
points not having corporate limits, within a radius of 
one mile from the carrier’s freight station.” (Italics 
supplied.) 

In Tariffs Embracing Motortrxick or Wagon Transfer Serv¬ 
ice, 91 I. C. C. 539 (1924), the proceeding involved the investi¬ 
gation of the legality of schedules contained in tariffs wherein 
jno'ortruck or wagon transfers were employed to perform any 
portion of the transportation service subject to the act prior 
10 the enactment of the Motor Carrier Act. The Commission 
said That motortruck or wagon transfer can be and is em¬ 
ployed either by the owner of the property transported for 
rendering a service connected with such transportation “which 








the carrier otherwise would be under obligation to perform,” 
or by the carrier itself. 

The inquiry in this case involved tariffs, first, in connection 
with terminal service within the terminal districts, second, in 
connection with transfer in transit at intermediate points, and 
third, “in connection with hauls extending beyond terminal 
districts, commonly designated as line-hauls.” As to the first 
two kinds of service mentioned, the Commission stated that 
they are merely economical operating arrangements “as a sub¬ 
stitute for switching under some conditions.” As to the third 
kind of service, that is to say, hauls extending beyond terminal 
districts, the Commission said: 

“It would exclude from our jurisdiction the third 
class of truck service which extends beyond such term¬ 
inal districts and becomes what is commonly designated 
as a line-haul and in efject acts as an extension of the 
lines of the rail or water carriers.” (Italics supplied.) 

Again the Commission said: 

“In many cases it is difficult to distinguish between 
a line-haul service and a terminal service, and we have 
always decided each case upon its merits in that re¬ 
spect.” 

The Commission held that the carriers may, if they desire, 
include in their tariffs charges of motortrucks for the service 
from inland points, provided such charges are separate from 
the charges subject to the Act. It is noted that the Commis¬ 
sion in that proceeding was dealing with the motor service per¬ 
formed at a terminal which the railroads would be under obli¬ 
gation to perform. The proposed operation on the part of 
the appellant in the case at bar is not a service which it is 
now required to perform. If so, it is pertinent to know why 
it has not heretofore done so and why the Interstate Com¬ 
merce Commission has not required it. 

In Drayage and Unloading at Jefferson City, Mo., 206 
I. C. C. 436 (1935), the proceeding was an investigation into 
and concerning the lawfulness of the practices of the Missouri- 
Pacific, the Missouri-Kansas-Texas and the Alton Railroad in 
providing that rates on carloads and less than carloads will 
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include delivery from or to consij^nee’s dock, platform, door¬ 
way or other place directly accessible to trucks or other dray- 
age vehicles, or will include unloading at Jefferson City. One 
line of the Missouri-Kansas-Texas extends from St. Louis 
along the north bank of the Missouri River through North 
Jefferson, a point about 1.5 miles north of Jefferson City, to 
Kansas City. 

The Commission said that the Missouri-Kansas-Texas rails 
never reached Jefferson City, but that the carrier had served 
it. first by wagon transfer and later by motor vehicles which 
have drayed traffic between the rails at North Jefferson and 
Jefferson City. 

In that proceeding the Missouri-Pacific contended that the 
maintenance bv the Missouri-Kansas-Texas of its rates to and 

V 

from Jefferson City without a certificate of convenience and 
necessity was in violation of Section 1 (18) of the Act. In 
defending, the Missouri-Kansas-Texas presented the same ar¬ 
gument that the appellant presents in the case at bar, and 
contended that the haul by motor vehicle a distance of 1.5 
miles constituted a terminal service and therefore did not re¬ 
quire a certificate. The Court’s attention is invited to the 
difference in distance of 1.5 miles in that case with the dis¬ 
tance from Rosslyn, Virginia, to the intersection of Pennsyl¬ 
vania and Constitution Avenues, to which point the appellant 
proposes to operate. At page 440 of its report, the Commis- 
.«;ion stated that the switching limits of North Jefferson, a dis¬ 
tance of 1.5 miles, do not embrace those of Jefferson City or 
vice versa, and answered the argument of the Missouri- 
Kansas-Texas by distinguishing that service from that ren¬ 
dered by the east-side lines to and from St. Louis and by the 
New Jersey shore lines to and from Manhattan Island. The 
exact language of the Commission is quoted herein at page 
22 . 

In Unitrd Slates v. St. Louis Terminal, 224 U. S. 383 (1912). 
the Supreme Court said: 

“We are not unmindful of the essential difference 
between terminal systems properly so described and 
railroad transportation companies. The first are but 
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instrumentalities which assist the latter in the trans¬ 
fer of traffic between different lines and in the collec¬ 
tion and distribution of traffic.” 

If the appellant may enter the District of Columbia for 
through interstate transportation under the guise of perform¬ 
ing a “terminal service,” it follows that all bus companies and 
all railroads now engaged in interstate commerce within the 
District may, without authority of the Interstate Commerce 
Commission, extend their operations into the territory now 
served by the appellant. The Transportation Act of 1920 was 
designed to prevent such evils. 

If the appellant has the inherent right, as one engaged in 
interstate business, to enter the District without approval by 
the Federal authority, it has the same inherent right to enter 
Mar\’land or any other state. The inherent right to engage 
in interstate commerce is not confined to the District of Co¬ 
lumbia. 

In describing the operations that it proposes to do in the 
District of Columbia, the appellant confuses “terminal” with 
“stations.” In the Xew Y'ork Dock Railway case the Court 
said the actual terminus of the Pennsylvania Railroad was at 
“stations” in the various boroughs of New York. In addition 
to the stations that are reached by car floats and motortrucks, 
there are other “stations” in New York. Some of them are 
called “off-track” stations and “constructive” stations. The 
mere location of a new station at a terminal in a city the size 
of New York does not mean that a new terminal is being 
established. For instance, in the City of Washington the 
Southern Railway had a “station” on Seventh Street called 
the “Seventh Street Station.” but that does not mean that the 
Southern Railway had two terminals, one at the Seventh 
Street Station and the other at the Washington Terminal. 
The appellant does not propose to establish “stations” or 
“constructive stations,” but to invade a new territory. Term¬ 
inal stations are frequently located in big cities in various 
sections of the city in order better to serve the territory, as 
disclosed by the Commission’s decision in Pick-Up and Deliv¬ 
ery in Official Territory, 218 I. C. C. 441, in Constructive and 
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Off-Track Freight Stations 156 I. C. C. 205, and in Transfers 
in East St. Louis by Dray and Truck, 155 I. C. C. 129. This is 
further illustrated by the decision of the Commission in Dis¬ 
continuance of Inland Stations in New York City, 173 1. C. C. 

727. 

The appellant argues that it proposes to do a pick-up and 
delivery service for the purpose of showing that what it pro¬ 
poses to do is a terminal service. The application shows that 
what the appellant actually proposed to do was not a pick-up 
and delivery service but to perform through movements. In 
Absorption of Drayage and Truck Charges, 197 I. C. C. 675 
(1933), the Interstate Commerce Commission said that pick¬ 
up and delivery service by trucks covered movements between 
“tracks and industries” and “tracks and the platforms, docks or 
doorways of all shippers and receivers of freight not situated 
upon the tracks of any railroad.” 

^Motortruck service which has been held by the Interstate 
Commerce Commission and the courts as being terminal 
service is the service “in lieu of rail service” performed “within 
the same terminal district.” Trucking Less than Carload 
Freight in Lieu of Rail Service in Chicago District, 185 I. C. C. 
71. 

On page 29 of their brief, counsel for the appellant say that 
it is striking that the words “pick-up and delivery” service 
are not to be found in Part II of the Act. Counsel have 
argued throughout their brief that the service they proposed 
to do is a pick-up and delivery service and is subject to Part 
I of the act. If that be true, is it not more striking that 
the said Part I does not contain the words “pick-up and de¬ 
livery” service? 

On page 20 of their brief, counsel state that it is true that 
the physical terminus of the appellant’s railroad is at Rosslyn, 
Virginia, just as the physical termini of the Pennsylvania Rail¬ 
road Company and of the Baltimore & Ohio Railroad Com¬ 
pany are at Jersey City, New Jersey. The appellees admit 
that the physical terminal of the appellant’s line is at Rosslyn, 
but it is not like the Pennsylvania Railroad Company in the 
New York Dock Railway case, where the Court said the physi- 
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cal terminus was on the Jersey shore but the actual teniiinus 
was, by means of car floats, in Manhattan, Brooklyn, and the 
Bronx. The appellant does not have car floats nor any other 
kind of equipment that now operates into the District of 
Columbia or has ever operated into the District of Columbia. 
In the New York Dock Railway case, as stated by the District 
Court and the Circuit Court, the Pennsylvania was changing 
its method of entering its present termini, tiiat is to say, by 
the use of motortrucks through tunnels and over bridges in¬ 
stead of car floats and lighters across the river. 

On page 21 of their brief, counsel assert that the appellant 
and its predecessors have always served and now serve the 
District of Columbia territory and that the District of Colum¬ 
bia is not new territory to the appellant. This is contrary to 
fact. The appellant has never served the District of Columbia 
nor had a terminal within the City of Washington. 

In Section 1 (3) of the Interstate Commerce Act the term 
“railroad” is deflned to include “terminals, and terminal facili¬ 
ties of every kind used or necessary in the transportation of 
the persons or property designated herein.” Section 3 (4) of 
the Interstate Commerce Act confers upon the Commission 
the power to regulate and control the use of terminals and 
terminal facilities. If the proposed operation into the District 
of Columbia does constitute a terminal service, as the appel¬ 
lant argues, then it is clearly a matter within the jurisdiction 
of the Interstate Commerce Commission. Railroad Covimis- 
sion V. Southern Pacific Co., 264 U. S. 331 (1923). 

On page 21 of the appellant’s brief, it is asserted that the 
Interstate Commerce Commission has only recently held that 
the metropolitan terminal area of Washington includes Ross- 
lyn, Virginia. The order of the Commission does not define 
the metropolitan area as a terminal area, but defines the 
metropolitan zone as that term is used in Section 203 (b), 
Subdivision (8), under the Motor Carrier Act, 1935, and if this 
order has significance here, it emphasizes the fact that the pro¬ 
posed service of the appellant comes within the purview of the 
Motor Carrier Act. 

On pages 23 and 24 of their brief, counsel say that the 
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Baltimore & Ohio Railroad does a pick-up and delivery service 
between Jersey City. New Jersey, and New York, and that 
other railroads do a pick-up and delivery service between East 
St. Louis. 111., and St. Louis. Missouri, and from Oakland. 
California, to San Francisco, as well as at numerous other points 
throughout the country. It is not a fact that the operation of 
the Baltimore Ohio from. Jersey City to New York is a 
pick-up and delivery service. It is not a fact that the opera¬ 
tions between East St. Louis and St. Louis, and Oakland to 
San Francisco, constitute a pick-up and delivery service. It is 
a fact, as shown by tariffs and schedules on file with the Inter¬ 
state Commerce Commission, as well as a matter of general 
knowledge, that there are through operations in continuous 
movement in interstate commerce between all such points. It 
is true, however, that the railroads at these points, as well 
as other points throughout the country, perform what is called 
pick-up and delivery service, but such service is not the 
through continuous movement of the railroads serving those 
points, nor similar to the continuous movement in interstate 
commerce proposed by the appellant in the case at bar. These 
facts arc clearly demonstrated by decisions herein cited, as 
well as other court and Commission decisions. If the service 
appellant proposes to do is nothing but a pick-up and delivery 
service, why has it not filed its tariff with the Interstate Com¬ 
merce Commission to cover such proposed service, as the rail¬ 
roads do when they seek to perform pick-up and delivery 
.service at their termini? 

For instance, in the New York Dock Railway case, cited by 
the appellant, it was stated by the Court that tariffs covering 
the proposed service had been filed with the Interstate Com¬ 
merce Commission but had not been approved by that Com¬ 
mission. The Court further stated that it is possible the Com¬ 
mission may do something which may alter or nullify the 
factual effect of filing tariffs and leave the case where it stands 
on the record. 

If the appellant has the right to engage in interstate com¬ 
merce within the District of Columbia without a certificate 
from the Interstate Commerce Commission, on the ground 
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that the proposed service would constitute a terminal service, 
then it is equally true that every railroad and every motor 
carrier now entering the District of Columbia in interstate 
commerce may likewise extend their transportation services 
into the territory now served by the appellant. If Washington 
is the terminal area of the appellant, then the territory served 
by the appellant is likewise within the terminal area of all 
other interstate carriers entering the District of Columbia. If 
the appellant may operate to the intersection of Pennsylvania 
and Constitution Avenues in downtown Washington with¬ 
out a certificate of convenience and necessity, there is no 
reason why it may not further extend such transportation 
services to Bethesda. Mt. Rainier, and Hyattsville, all in the 
State of Maryland, within the metropolitan zone in which 
Washington is located. Terminal service is not limited to 
one direction. 


IV 

The proposed operations by the appellant into the Dktrict of Co¬ 
lumbia would be by motor vehicles operated over public high¬ 
ways subject to Part II of the Interstate Commerce Act 

The Motor Carrier Act, 1935, was made thereby Part II of 
the Interstate Commerce Act. The definitions of the terms 
“motor vehicle” and “common carrier by motor vehicle” con¬ 
tained in Section 203 (a) are printed in full in the Appendix 
at page 47. 

The vehicles operated by the appellant arc propelled by 
gasoline motors. They are capable of operating on or off rails. 
The main line-haul of the appellant in Virginia is now per¬ 
formed on rails, but it leaves the rails to make turns at the 
terminals and leaves the rails for the purpose of storage at 
the appellant’s office on North Glebe Road. The appellant 
may at any time discontinue the use of its rails and travel 
over the highways of the Commonwealth of Virginia between 
its terminals at Fairfax and Rosslyn. The proposed operation 
from Rossl^m into the District of Columbia would be wholly 
off rails. If any other person or corporation proposed to 
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operate vehicles propelled by gasoline motors from Rosslyn 
to downtown W ashington. there would be no question but what 
such operation would constitute motorbus operation. In the 
through movement proposed from Fairfax to downtown 
^ ashington, the vehicles would not be operated “exclusively 
on a rail or rails.” 

The appellant argues that it is not subject to Part II of 
the Interstate Commerce Act and that it could not be sub¬ 
ject to both Parts I and II. 

In American Trucking Association., Inc., v. U. S., 17 F. S. 
655, decided November 24, 1936, the District Court of the 
District of Columbia, sitting as a three-judge court, had before 
it a bill of complaint, the purpose of which was to set aside 
and declare of no effect orders of the Interstate Commerce 
Commission. The orders there involved affected rates in pick¬ 
up and delivery service performed by motortrucks. The Court 
followed previous decisions to the effect that purely terminal 
service was subject to Part I of the Interstate Commerce Act, 
as the Interstate Commerce Commission has always held. The 
Court said; 

“We are, therefore, in full agreement with the state- 
incnt of the Commission that in adding the proviso 
in section 203 (a) (14)—except to the extent that these 
operations are subject to the provisions of Part I— 
‘Congress may be presumed to have legislated with 
knowledge of the court decisions previously mentioned, 
holding that pick-up and delivery service is within the 
meaning of “transportation” as defined in section 1 (3) 
of the Interstate Commerce Act as well as with knowl¬ 
edge of our own administrative findings to the effect 
that, while railroad terminal service by motortruck 
was subject to regulation under the Interstate Com¬ 
merce Act. the use of motortrucks by railroads in line- 
haul motor service was not subject to that act.’ And 
therefore we think that in the exception Congress in¬ 
tended to include under the provisions of Part 2 inter¬ 
city motor vehicle operations of railroads but at the 
same time to exclude from that part, motor vehicle 
operations within terminal districts. 

***** 
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“As we have seen, the Commission has repeatedly 
held that under the provisions of the original Inter¬ 
state Commerce Act (Part I), it has jurisdiction over 
railroad operation of terminal motortruck services as 
constituting terminal facilities within the meaning of 
Section 1 (3) of the act. but that it had no jurisdiction 
over line-haul motortruck operation by railroads— 
because the same did not constitute terminal facilities. 
It is therefore perfectly plain that at the passage of 
the act of 1935 Congress had notice that there were 
two kinds of railroad motor vehicle operations: One 
in terminal districts as a part of the service of trans¬ 
portation ; and the other in what is commonly known as 
line-haul or over the road service, that is to say from 
one city or town to another. * * * In these circum¬ 
stances the unmistakable purpose of Congress, as we 
think, in the use of the language in Section 203(a) (14) 
was to supply the missing jurisdiction as to motor line- 
haul service by railroads, and to require in such cases 
a certificate of public convenience and necessity—but 
to do no more. * * 

From the foregoing language it is clear that the Motor 
Carrier Act covers the missing link of road-haul service or city 
or town-to-town haul not provided in Part I of the Act. 
The whole purpose of the Interstate Commerce Act as amend¬ 
ed by the Motor Carrier Act is to place within the jurisdiction 
of the Interstate Commerce Commission all kinds of interstate 
transportation except that specifically excepted therefrom by 
the terms of the statute. 

Section 203 (b) of the Motor Carrier Act provides the excep¬ 
tions to its application. That section provides, with other 
provisions not here pertinent, that the Act shall not apply to 
transportation in interstate commerce within what may be 
defined as a metropolitan area except when such transporta¬ 
tion is under a common control, management, or arrangement 
for a continuous carriage or shipment, and provided that the 
motor carrier engaged in such transportation in interstate com¬ 
merce is “also lawfully engaged in the intrastate transporta¬ 
tion of passengers over the entire length of such interstate 
route or routes in accordance with the laws of each State 
having jurisdiction.” (Subdivision 8.) 


41 


On page oGoO of the 79th Congressional Record, Senator 
Wheeler, chairman of the committee having the bill in charge, 
said in explanation of Subparagraph (8): 

“An exemption is made, unless the Interstate Com¬ 
merce Commission finds that the law cannot be made 
to work without its inclusion to some extent, of the 
transportation of property locally or between contigu¬ 
ous municipalities or commercial zones, as between New 
York City and New Jersey, and also for instance, as be¬ 
tween Washington and Alexandria, and other contigu¬ 
ous cities where the transportation is regulated by the 
local governments themselves.” 

On page 5651 of the Record, Senator W'heeler stated that 
this transportation— 

“* * * concerns the transportation of passengers or 
property in interstate or foreign commerce within a 
municipality or between contiguous municipalities or 
within a zone adjacent to and commercially a part of 
any such municipality or municipalities, except when 
such transportation is part of a continuous carriage or 
shipment to or from a point without such local area. 
The committee has added an outright exemption of 
the operations of carriers of passengers in such local 
areas where such carriers of passengers are also lawfully 
engaged in the intrastate transportation of passengers 
over the entire length of their interstate route or routes 
in accordance with the laws of each State having juris¬ 
diction. 

“At the present time some are regulated by each 
State. For instance, as between New York and Jersey 
City, if they arc regulated by the State of New York 
and by the State of New Jersey, then they are exempt 
from the provisions of the bill. But if there is no regu¬ 
lation of their operations in either State, then the com¬ 
mission would have the right to regulate them. 

“The purpose of this exemption is to avoid dupli¬ 
cation of regulation over bus operations, such as those 
conducted by street railways. However, the commis¬ 
sion is authorized to take jurisdiction where necessary, 
over busses operated within a municipality or between 
contiguous municipalities by motor carriers in inter- 
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state service and not so regulated by the States. The 
absence of such regulations has in some instances cre¬ 
ated chaotic conditions beyond the control of any State 
or municipal body.” 

The appellant stated in its application before the Public 
Utilities Commission of the District that it does not propose to 
do any intrastate business within the District. It would not 
therefore be subject to the regulatory jurisdiction of the Dis¬ 
trict of Columbia in such proposed operations. It is not al¬ 
leged nor shown in this record that the appellant is regulated 
by or subject to the jurisdiction of the Public Service Com¬ 
mission of the Commonwealth of Virginia. Since the appel¬ 
lant does not propose to do any intrastate business in the 
District of Columbia, it docs not perform “intrastate transpor¬ 
tation of passengers over the entire length of such interstate 
route or routes in accordance with the laws of each State hav¬ 
ing jurisdiction.” as required by Section 203 (b). Subdivision 
(S). and therefore the proposed operation into the District of 
Columbia would be subject to the Interstate Commerce 
Commission under the Motor Carrier Act and would require 
a certificate of convenience and necessity under the provision 
of Section 206 (a) thereof. Furthermore, since it is not shown 
in this record that the appellant is subject to the regulatory 
commission of the Commonwealth of Virginia, it is not oper¬ 
ating “in accordance with the laws of each State having jur¬ 
isdiction,” as required by Section 203 (b), Sudbivision (S). 
Such was the explanation made by Senator Wheeler before 
the Senate. 

It is obvious, therefore, that the proposed service into the 
District of Columbia is subject to the jurisdiction of the Inter¬ 
state Commerce Commission under the Motor Carrier Act, 
1935. 

In Scott Bros., Inc., Collection and Delivery Service, No. 
MC-2744, decided by the Commission June 10, 1937, Scott 
Bros, made application under the Motor Carrier Act for a 
permit to engage in operation as a contract carrier by motor 
vehicle for the Pennsylvania Railroad and the Long Island 
Railroad in the boroughs of Manhattan. Queens, Brooklyn, 
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and the Bronx, and in Jersey City, New Jersey. The Commis¬ 
sion stated that the traffic would consist of shipments to or 
from points beyond the metropolitan area and would move 
under bills of lading and tariffs of the railroads. The posi¬ 
tion of the applicant and of the Pennsylvania Railroad is that 
a motor vehicle operator who performs under contract a 
collection and delivery service in interstate commerce for a 
railroad within the terminal area and does not undertake to 
perform similar service for the general public is a contract 
carrier by motor vehicle. Other motor carriers protested that 
such operation would constitute a common carrier. 

In that proceeding before the Commission, counsel for the 
western railroads argued that such service is exempt from the 
Motor Carrier Act. The Commission stated that the argu¬ 
ment of counsel for the western roads meant that pick-up 
and delivery service for rail carriers was subject to Part I of 
the Act and therefore excluded from Part II, or the Motor 
Carrier Act; that such pick-up and delivery service, being 
common carrier service and being excluded from the “common 
carrier by motor vehicle” definition, are not motor carrier 
operations, and consequently such pick-up and delivery serv¬ 
ice is excluded from Part II. This in substance is the argu¬ 
ment that the appellant made in the lower court and makes 
here. 

In its decision in that proceeding, the Interstate Commerce 
Commission said that this argument leads to the proposition 
that there are motor carrier operations for hire in interstate or 
foreign commerce not specifically exempted by the exemption 
provisions in Section 203 (b) of the Motor Carrier Act which 
are still not subject to the Interstate Commerce Act. The 
Commission said that to these propositions it could not agree. 
The Commission further said: 

“Under the circumstances, if the rail carrier volun¬ 
tarily undertook to provide such services, it cannot 
reasonably be said that any ‘motor-vehicle operations’ 
were ever subject to Part I. ‘Motor-vehicle operations’ 
as used in section 203 (a) (14) means operations of 
motor vehicles. The whole plan and theory of the 
Motor Carrier Act is based upon that conception. 
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There is a real distinction between ‘services.’ as applied 
to the undertaking of a rail carrier to cause an unre¬ 
quired terminal function to be performed, and ‘motor- 
vehicle operations’ over almost every physical phase 
of which the Motor Carrier Act asserts control, includ¬ 
ing insurance, safety rules, working hours, identifica¬ 
tion of vehicles, and countless other details. 

“The contention of the western rail carriers, if sus¬ 
tained. would exempt from our jurisdiction all motor- 
carrier operations by or for rail carriers in terminal dis¬ 
tricts. With this we cannot agree. The only logical 
effect of the last phrase of the common-carrier defini¬ 
tion in the Motor Carrier Act, 1935. is to exclude motor- 
carrier operations of rail carriers in terminal districts 
from the category of common carriers by motor vehicle, 
and then only if and to the degree such operations are 
and have been subject to Part I. * * *” 

The Commission said that it had no jurisdiction under Part 
I over motor vehicle operations as operations or the charges of 
motor carriers performing them; “that collection and deliv¬ 
ery motor operations, even though in some instances in behalf 
of rail carriers, are subject to Part II; the effect of the last 
phrase of the ‘common carrier’ definition of the Motor Carrier 
Act is nothing more than a possible elimination of a duplica¬ 
tion in the manner of the establishment of rates of rail car¬ 
riers which include that service.” It further said: 

“We can see no justification for subjecting some 
motor carriers to obligations and responsibilities under 
the Motor Carrier Act and relieving others, similarly 
situated and performing identical functions, merely be¬ 
cause the latter may operate under arrangements with' 
rail carriers. We hold that the manifest purpose of 
the act is to impose regulation upon all those who trans¬ 
port for compensation in interstate or foreign com¬ 
merce, except those specifically exempted, and to exer¬ 
cise that regulation by the familiar method of requiring 
authority from this Commission for engaging in such 
transportation. Applicant proposes to transport prop¬ 
erty by motor vehicle for compensation in interstate 
and foreign commerce and is not exempted therefrom, 
either specifically or by reasonable inference. It cer¬ 
tainly cannot fall within the exemption of section 
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203 (b) (8) for the reason that, even though its entire 
operations under the present application will be per¬ 
formed within a municipal area, yet admittedly it will 
operate under specific contract with the rail carrier and 
hence will be conducting transportation under common 
arrangement ‘for a continuous carriage or shipment to 
or from a point without’ such municipal area. We hold 
it to be a motor carrier and subject to the jurisdiction 
of this Commission under the Motor Carrier Act, 1935, 

* « * M 


In Motor Bus and Motor Truck Operation, 140 I. C. C. 685 
(1928), the Commission stated that intrastate transportation 
of passengers by motor vehicles in forty-three states and the 
District of Columbia is conducted under some measure of reg¬ 
ulation. In that case the Commission said that it does not 
seem consistent with sound public policy that the public, 
primarily entitled to use the highways, should be protected 
against undue and unnecessary use of such highways by com¬ 
mon carrier motor vehicles engaged in intrastate commerce 
while unlimited and unrestricted use of them may be made 
by common carrier motor vehicles operating in interstate com¬ 
merce. 


V 

The appellant’s inherent right to carry on interstate business is 
not involved. 

On pages 33 and 34 of their brief, counsel assert and argue 
that because it is now engaged in interstate commerce, it has 
the inherent right to engage in interstate commerce in the 
District of Columbia. The appellees agree to this theory pro¬ 
vided the appellant meets the restrictions and limitations im¬ 
posed upon common carriers engaged in interstate commerce 
by Tederal statutes. But this point has no relevancy in this 
case. 

Counsel cite several cases in support of their contention. 
The appellees are in complete accord with the law established 
by those cases, but here there is not involved a state law 
which seeks to limit, prohibit, or burden interstate commerce. 
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The sole question is whether the appellant may invade new 
territory, across a state line, in interstate commerce without 
observing the Federal statutory requirements. 

CONCLUSION 

The appellees respectfully submit that the proposed opera¬ 
tions in a continuous through movement in interstate com¬ 
merce are subject to the jurisdiction of the Federal statutes; 
that if the appellant be a common carrier by railroad, the pro¬ 
posed operations are subject to Part I of the Interstate Com¬ 
merce Act; and that if the proposed operations be that of a 
common carrier by motor vehicle, it comes within the purview 
of Part II of the said Act, and that in either event a certificate 
of convenience and necessity from the Interstate Commerce 
Commission is required before the applicant may lawfully 
engage in interstate commerce within the District of Colum¬ 
bia. Therefore the judgment of the lower court should be 
aflBrmed. 

Respectfully submitted, 

Elwood H. Seal, 

General Counsel, Public Utilities Commission, 
Lloyd B. Harrison, 

Special Counsel, Public Utilities Commission, 
Attorneys for Appellees, 

District Building. 



APPENDIX 


Public No. 742, 71st Congress (46 Stat. 1426), approved 
February 27, 1931. 

Paragraphs (18) to (22), inclusive, of Section 1 of the 
Interstate Commerce Act (41 Stat. 477). 

Section 203 (a) (13) and (14), Section 203 (b), and Sec¬ 
tion 206 (a) of Part II of the Interstate Commerce Act (Motor 
Carrier Act, 1935) (49 Stat. 543). 

Paragraph (IS) of Section 1 of the Interstate Commerce 
Act reads as follows: 

“After ninety days after this paragraph takes effect 
no carrier by railroad subject to this Act shall under¬ 
take the extension of its line of railroad, or the con¬ 
struction of a new line of railroad, or shall acquire or 
operate any line of railroad, or extension thereof, or 
shall engage in transportation under this Act over or by 
means of such additional or extended line of railroad, 
unless and until there shall first have been obtained 
from the Commission a certificate that the present or 
future public convenience and necessity require or will 
require the construction, or operation, or construction 
and operation, of such additional or extended line of 
railroad, and no carrier by railroad subject to this Act 
shall abandon all or any portion of a line of railroad, or 
the operation thereof, unless and until there shall first 
have been obtained from the Commission a certificate 
that the present or future public convenience and neces- 
isty permit of such abandonment.” 

Paragraphs (13) and (14) of Section 203 (a) of the Motor 
Carrier Act read as follows: 

“(13) The term ‘motor vehicle’ means any vehicle, 
machine, tractor, trailer, or semitrailer propelled or 
drawn by mechanical power and used upon the high¬ 
ways in the transportation of passengers or property, 
but does not include any vehicle, locomotive, or car 
operated exclusively on a rail or rails. 

“(14) The term ‘common carrier by motor vehicle’ 
means any person who or which undertakes, whether 
directly or by a lease or any other arrangement to trans¬ 
port passengers or property, or any class or classes of 
property, for the general public in interstate or foreign 








commerce by motor vehicle for compensation, whether 
over regular or irregular routes, including such motor 
vehicle operations of carriers by rail or water, and of 
express or forwarding companies, except to the extent 
that these operations are subject to the provisions of 
part I.” 

Section 203 (b) of the Motor Carrier Act reads in part as 
follows: 


“(b) Nothing in this part, except the provisions of 
section 204 relative to qualifications and maximum 
hours of service of employees and safety of operation 
or standards of equipment shall be construed to include 

* * * nor * * * shall the provisions of this part 

* * * apply to: (8) The transportation of passengers 
or property in interstate or foreign commerce wholly 
within a municipality or between contiguous munici¬ 
palities or within a zone adjacent to and commercially 
a part of any such municipality or municipalities, ex¬ 
cept when such transportation is under a common con¬ 
trol, management, or arrangement for a continuous 
carriage or shipment to or from a point without such 
municipality, municipalities, or zone, and provided 
that the motor carrier engaged in such transportation 
of passengers over regular or irregular route or routes 
in interstate commerce is also lawfully engaged in the 
intrastate transportation of passengers over the entire 
length of such interstate route or routes in accordance 
with the laws of each State having jurisdiction; * * 

Section 206 (a) of the Motor Carrier Act reads in part as 
follows: 


“Sec. 206. (a) No common carrier by motor vehicle 
subject to the provisions of this part shall engage in any 
interstate or foreign operation on any public highway, 
or within any reservation under the exclusive jurisdic¬ 
tion of the United States, unless there is in force with 
respect to such carrier a certificate of public conven¬ 
ience and necessity issued by the Commission author¬ 
izing such operations: * * 



